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Foreword

China has made remarkable industrial and economic 
progress over the past 40 years. However, such rap-
id growth has been achieved at the expense of envi-
ronmental wellbeing, a timeless challenge facing all 
countries and regions regardless of the level of devel-
opment. Since 2014 China has been developing an 
integrated regulatory framework using pollution dis-
charge permits (PDP) to manage releases to air, land 
and water. This complements the measures taken 
earlier on air and water pollution control, waste man-
agement and environmental impact assessment. 
Early 2018, the country introduced the provisional 
Measures for Pollutant Discharge Permitting (the 
“Measures”). Later on, incorporating the implementa-
tion experience of the Measures, the draft Regulation 
on Pollutants Discharge Permit Administration (the 
“Regulation”) was released for public consultation in 
November 2018.

The Measures and the Regulation were developed 
in consultation with regulators, administrators and 
national ministries especially the Ministry of Ecology 
and Environment (MEE).

The design, devising and implementation of the 
pollutant discharge permit (PDP) regulation have 
been supported by an EU funded project with the 
aim of sharing good practices between the EU and 
China.  The project assisted policy makers to for-
mulate more informed decisions in drafting and im-
plementing the Regulation at both central and local 
government level.  It has identified challenges with 
the Measures and Regulations and made recom-
mendations for further action.

This paper provides an overview on the formulation 
and implementation of Pollutant Discharge Permits 
in China. It also highlights the benefits of EU – China 
collaboration in this field and proposes recommen-
dations for further improvement of the permiting 
system. 

The setup of a comprehensive environmental per-
miting system in China is a remarkable achievement. 
The development of further monitoring and verifi-
cation operations, such as those associated with 
climate change mitigation efforts represent further 
challenges and opportunities. The EU stands ready 
to collaborate closely with the Chinese authorities 
in charge of ecology and environment to ensure a 
highly effective and efficient  environment protec-
tion in China. 

Sébastien Paquot 
Counselor for Environment and Cllimate Action – 
EU Delegation to China. 
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Executive Summary

This study report introduces China’s pollutant dis-
charge permitting (PDP) systems in a comprehensive 
way. The permitting system is a result of combining 
environmental management practices at both inter-
national and national levels. The establishment of a 
permitting system, aligning various environmental 
governance systems, is expected to improve the ef-
ficiency of environmental departments and exercise 
whole-process management over stationary sourc-
es and coordinated control over multiple pollutants.  
This will create a comprehensive “one-permit” gov-
ernance system that is science- and law-based and 
digitalized. 

The study includes a review of current status on the 
issue of permits, investigation of the feedback at lo-
cal level, recommendations on the draft permit reg-
ulation through meetings and interviews with both 
local government agencies and enterprises, and a 
summary of the current challenges in implementing 
the regulation. 

It describes the design of permitting system and 
permitting process, including the legal framework 
of PDP regulation, its interaction with other policies/
regulations, such as environmental impact assess-
ment (EIA), total pollutant discharge volume man-
agement, environmental statistics, environmental 
monitoring, greenhouse gas emission permit, and 
the emission trading scheme.

It covers the types of permits, the verification pro-
cess, as well as monitoring and reporting. it focuses 
on how to have effective and efficient monitoring, 
including monitoring locations, frequencies, analyti-
cal methods, reporting and recordkeeping require-
ments, especially focusing on self-monitoring, use 
of online data and effective data analysis. It looks 
at how information technology and data manage-
ment will affect the permitting systems introduced. 
It is also important to ensure that the data from 
self-monitoring is directly usable by the regulator 
and others in the enforcement chain. 

The study also looks into how the permit can be 
effectively enforced, how to verify compliance with 
permit conditions, and how to improve enforcement 
measures including the use of big data, non-field 

inspections, case studies, penalty for non-compli-
ance. Special consideration is given to the driving 
forces on compliance, whether third-party verifiers 
are involved and what qualifications are required 
for third-party verifiers. Moreover, it makes rele-
vant recommendations based on learning from EU 
experiences. 

The EU initiated its implementation of comprehen-
sive environmental permitting in the 1970s and truly 
integrated environmental permitting was fully imple-
mented in 2010. It was a challenging transition but 
has delivered a regulatory framework which is clear 
and consistent securing the best outcome for the 
environment as a whole.  It also benefited from the 
collaboration of representatives and experts from 
lawmakers, regulators, industry and public repre-
sentatives of twenty-eight nations.  The skills and 
experiences of implementing and operating an inte-
grated permitting process are available to be shared 
with governments, public and commercial bodies 
across the world.  Therefore, this study includes a 
summary of the relevant EU laws and regulations, 
experiences and lessons, taking into consideration 
the current challenges of implementing environ-
mental permitting in China. 

The development and roll out of the new permitting 
scheme is both challenging and a valuable opportu-
nity to make a difference.  There is a commitment to 
make it happen and this must be encouraged.  There 
will continue to be challenges around resources and 
timescales.  However, the permitting scheme is suffi-
ciently flexible to allow for corrections and updating 
as required.  From discussions with national, region-
al and local officials there is commitment to make 
the new permitting system work.  Challenges have 
been identified but none should stop the progress 
of the programme.  Where possible and based on 
experience in the EU potential solutions have been 
identified.

There are strong similarities between the EU and 
Chinese permitting schemes. Therefore, a compari-
son between the schemes is very valuable from the 
point of view of learning from each other and help-
ing organisations to understand the working of the 
schemes.  As the EU scheme has generally predated 
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the Chinese scheme the latter can benefit from 
the lessons and issues of the former.  In particular 
the Chinese scheme has an opportunity to inte-
grate many of the related environmental regulatory 
schemes which is not available to the EU.  Sharing 
practical knowledge of the workings of each scheme 
is mutually beneficial and will help not only policy 
makers but also administrators and regulators.  This 

sharing of experience between regulators across 
the EU has proved valuable, securing more con-
sistent approaches and identifying good practices.  
A better understanding of the Chinese system will 
help EU policy makers in future work, and business-
es and organisations undertaking work with and in 
China.



1. Introduction

1.1 BACKGROUND

“We only have one Earth. Protecting ecological envi-
ronment and pushing sustainable development are 
our joint obligations.” Chinese President Xi Jinping 
in a congratulatory letter to the World Environment 
Day 2019 celebrations held in Hangzhou city, Zhe-
jiang province, calling for joint efforts to promote 
green, low-carbon and sustainable development.1

Over the past four decades, China has been work-
ing to shift from low value manufacturing to higher 
value manufacturing and services. At the same time 
it has been working to develop new legislation and 
strengthen its institutional and regulatory structures 
to tackle the sources of pollution at source. The gov-
ernment is seeking a high-quality and sustainable 
path to growth. This involves providing businesses 
with clear requirements and expectations and bal-
ancing the requirements of environmental and eco-
logical protection with the efficient and effective use 
of resources. It has sought to strengthen the regu-
latory systems and the rule of law while supporting 
the economy and market system.

China is a major global and regional actor on eco-
nomic and environmental issues, having a signifi-
cant impact on neighboring and other countries. 
The high air pollution levels in China’s recent history 
are typical of an industrialising economy. However, 
over the recent years China has been developing 
cleaner industries and cleaning up much of its pol-
lution at very high speed.

As a significant emitter of pollution and greenhouse 
gases, and source of water pollution, the actions of 
China can affect other countries. Global environ-
mental problems cannot be solved without China’s 
engagement. Many of the complex development 
and environmental challenges faced by China are or 
have been faced by other countries and regions. It is 

1 https://www.chinadaily.com.cn/a/201906/05/
WS5cf73b0fa3105191427012cb.html

essential therefore that countries and regions share 
their learning and experience of clean technology, 
low carbon energy and better regulation so that all 
may benefit each other and themselves.

1.2 CHINA’S ECONOMIC GROWTH, 
ENVIRONMENTAL AWARENESS AND 
COMMITMENTS

From 1978 when China started to open up and re-
form its economy, its annual GDP has grown by al-
most 10 percent a year on average and now China 
is the world’s second largest economy.2  However, 
the per capita income is only about a quarter of that 
of high-income countries and there is substantial 
potential for further growth. China’s rapid economic 
development has been based on resource-intensive 
manufacturing and exports. This has led to signifi-
cant impacts on its environment particularly on air, 
water and soil quality.

China has developed pollution control legislation 
and established ministries and departments re-
sponsible for environmental protection since the 
1980s. However, during the decades of rapid eco-
nomic transformation, the economy was driven by 
heavily polluting industries such as coal, steel, ce-
ment, construction and cars. Factories appeared to 
pollute without control and priority was given to fast 
GDP growth above everything else.

In the preparations for the Olympic Games in Bei-
jing in 2008 there was increasing global awareness 
and concern about the air quality in and around 
the city. At the time, actions nationally and locally 
secured dramatic improvements for the duration 
of the Olympic and Paralympic Games. The bene-
fits of these changes helped the emerging of a na-
tionwide drive to reduce pollution and improve the 

2 The World Bank in China. Overview updated 13 December 
2019
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environmental performance and regulation of the 
more polluting industries for the long run.

Significant improvement in air pollution control was 
achieved from 2006 to 2010 by setting up emis-
sion limits for each province at the central level. 
Reductions in air pollution were observed after the 
Chinese government created the Ministry of Envi-
ronmental Protection (MEP) in 2008. It started to 
gather reliable SO2 emissions data from continuous 
emissions monitoring systems (CEMS) at the pre-
fecture level and increased the number of enforce-
ment officials.3

The 2013 Air Pollution Action Plan4 was another sig-
nificant step in improving the environment.5 It helped 
China make significant improvements to air quality 
by setting PM2.56 targets for key regions, requiring 
significant reductions between 2013 and 2017 – of 
15% in the Pearl River Delta, and of 33% in Beijing. By 
the end of 2017 in Beijing annual average PM2.5 lev-
els were reduced from 89.5μg/m³ to 58μg/m³ by the 
closure of its coal-fired power stations.7 However, 
the annual average PM2.5 concentration was 43 µg/
m3 in China’s cities in 2017 and only 107 out of 338 
cities of prefectural level or higher had reached the 
WHO’s interim standard of 35μg/m³.8  No Chinese 
city reached the World Health Organization’s recom-
mended annual average PM2.5 level of 10μg/m³.

The environment has been central to national policy 
development since the 18th National Congress of 
the Communist Party of China, held in 2012, where 
the establishment of ecological civilization was writ-
ten into the CPC Constitution for the first time.9 At 
a meeting of the Party in March 2015 President Xi 
Jinping summed up China’s strategy for economic 
restructuring as striving for both “green mountains 
and gold mountains”.

At the 19th National Congress of the Communist Par-
ty of China on 18 October 2017 President Xi Jinping 
set out a strategy which combined environmental 

3 http://blogs.edf.org/markets/2018/05/17/how-china-is-
cleaning-up-its-air-pollution-faster-than-the-post-industrial-
uk/

4 http://www.gov.cn/zwgk/2013-09/12/content_2486773.htm
5 https://www.chinadialogue.net/authors/2265-Feng-Hao
6 https://www.chinadialogue.net/blog/5518-PM2-5-

airpollution-blamed-for-more-than-8-deaths-in-four-Chinese-
cities/en

7 https://www.chinadialogue.net/blog/9710-Goodbye-to-six-
decades-of-coalpower-in-Beijing/ch 

8 http://www.greenpeace.org.cn/air-pollution-2017-city-ranking
9 https://www.chinadaily.com.cn/

china/2015twosession/2015-03/11/content_19776081.htm

protection with a broad plan to restructure indus-
try toward higher value-added manufacturing, away 
from the old reliance on heavy industry, resource 
extraction and low-tech steel and coal production.10 
He said:

“Given China’s realities, ecological and economic de-
velopments both are of great significance because 
ecological development helps economic develop-
ment in the long run.” 

During 2018, China sought to implement the spirit 
of the 19th National Congress, pursuing the vision 
of innovative, coordinated, green, and open devel-
opment for everyone. 

China started to conduct central environmental in-
spections, implemented guidelines to control air, 
water and soil pollution, published plans to realise 
the 2030 Agenda for Sustainable Development, 
and implemented11 a national plan to tackle climate 
change.

In January 2018 China introduced an environmental 
protection tax, aimed at protecting the environment 
and cutting pollutant discharges. Over 260,000 en-
terprises and other entities started paying the tax in 
April 2018.

In April 2018, through institutional restucturing, 
China established the new Ministry of Ecology and 
Environment (MEE) to take charge of the protection 
of fresh water, land, air and oceans, and the Min-
istry of Natural Resources responsible for making 
overall planning and overseeing the development 
and protection of natural resources. MEE carried on 
the former duties of the MEP and absorbed other 
environmental protection functions of various cen-
tral government departments. According to the data 
from the Ministry of Ecology and Environment, in the 
first ten months of 2018, a total of 33,015 environ-
mental violations were reported, leading to fines of 
over11.8 billion yuan (1.71 billion U.S. dollars), and 
6,590 people were detained.

In June 2018 the Central Committee of the Commu-
nist Party of China (CPC) and the State Council an-
nounced a guideline for enhancing environmental 
protection and winning the battle against air, water 

10 https://www.chinadaily.com.cn/
china/19thcpcnationalcongress/2017-11/04/
content_34115212.htm

11 https://news.cgtn.com/
news/3d3d674e33416a4e31457a6333566d54/share_p.html
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and soil pollution, specifying pollution control tar-
gets for 2020 and beyond. 

The new 2018-2020 Three-year Action Plan for Win-
ning the Blue Sky War12, was published in June 2018. 
It marked a step change in environmental protec-
tion, balancing the drive for economic development 
with improving the quality of life. It required the is-
sue of industrial permits to be completed by the end 
of 2020. The Action Plan stated:

“Intensify industrial pollution control. Continue to 
promote the full compliance of industrial pollution 
sources with emissions, use the online monitoring 
data of smoke as the basis for law enforcement, in-
crease penalties for exceeding standards and joint 
disciplinary measures, and where enterprises fail to 
meet the standards, suspend production and take 
action taken to rectify the situation according to the 
law. Establish an enterprise emission permit sys-
tem covering all fixed pollution sources, and by the 
end of 2020, complete the issue of industry permits 
as specified in the emission permit management 
directory.”

Other significant features of the action plan included:

 » a. Strengthened commitments to reduce air pol-
lution and introduced new measures. Sulphur 
dioxide and nitrogen oxides were to be reduced 
by 15% by 2020 compared with 2015. Where cit-
ies had not met existing PM2.5 standards, tighter 
standards were applied. Targets were also intro-
duced for volatile organic compounds. The new 
plan specifically sought a reduction in emissions 
of greenhouse gases, pointing towards the inte-
gration of the management of air pollution and 
climate change.

 » b. Active promotion of regional and planning en-
vironmental impact assessments. New, renovat-
ed and expanded steel, petrochemical, chemical, 
coking, building materials, and nonferrous metals 
projects should meet regional and planning envi-
ronmental impact assessment requirements.

 » c. Accelerating the relocation or closure of heavy 
polluting enterprises in urban built-up areas in-
cluding iron and steel, cement, flat glass, coking, 
chemical and other heavy polluting enterprises.

12 http://www.gov.cn/zhengce/content/2018-07/03/
content_5303158.htm 

 » d. Promote the upgrading and transformation of 
pollution control in key industries. Sulfur dioxide, 
nitrogen oxides, particulate matter, and volatile 
organic compounds (VOCs) in key regions will 
fully implement special emission limits for air 
pollutants. Promote the implementation of ul-
tra-low-emissions transformation in steel and 
other industries.

 » e. Expand the scale of green industries, develop 
energy-saving and environmental protection in-
dustries, clean production industries, clean ener-
gy industries, and cultivate new momentum for 
development.

 » f. Improve the environmental monitoring net-
work. Strengthen the monitoring of ambient air 
quality, optimize and expand the state-controlled 
environmental air quality monitoring stations. 
Strengthen the automatic monitoring network 
construction of ambient air quality in districts 
and counties.

 » g. Strengthen environmental law enforcement. 
Maintain tough enforcement of pollution con-
trol, use daily penalties and punishment, seal 
and seize, limit and stop production and use 
other means to severely punish environmental 
violations according to law and reinforce the re-
sponsibility of polluters. Those who fail to obtain 
pollution discharge permits according to law and 
fail to discharge pollutants according to permits 
to be severely punished in accordance with law 
and regulations. Strengthen the district and coun-
ty level environmental law enforcement capacity 
building. Innovate environmental supervision 
methods and promote supervision such as “dou-
ble random and one open” inspection. Maintain 
strict environmental law enforcement inspec-
tions, grid monitoring of air pollution hotspots 
in key areas, strengthen environmental law en-
forcement such as on industrial furnace and kiln 
emissions, industrial unauthorised emissions, 
and VOCs pollution control, and crack down on 
uncontained pollution sources. Strengthen the 
connection between ecological environment law 
enforcement and criminal justice.

In May 2019 China released its annual report on the 
conditions of its ecology and environment.13  China’s 
environmental authority said that the situation was 
improving, but more efforts are needed to maintain 

13 https://news.cgtn.com/
news/3d3d514e7767544f34457a6333566d54/index.html
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the positive trend. According to the report, 338 Chi-
nese cities last year enjoyed more than 79 percent 
clean air days, up1.3 percentage points over the 
previous year. 71 percent of surface water is now 
considered of good quality, up about 3 percentage 
points from the previous year. 45 percent of China’s 
land area meets excellent standards in the ecological 
and environmental evaluation, a 3 percentage points 
increase. The trend was also shown in the nation’s 
maritime environment and radiation levels. In 2018 
the ministry handled out over 186,000 administrative 
penalty cases, an increase of 32 percent from 2017.

1.3 EU-CHINA COOPERATION ON 
POLLUTANT DISCHARGE PERMIT

The EU-China Environment Project, which is funded 
by the European Union, supported an in-depth study 
on Pollutant Discharge Permit (PDP) Regulation and 
Implementation in China during 2018-2019. The ob-
jective of the study was to support the design, draft-
ing and implementation of the pollutant discharge 
permit regulation by sharing good practice, experi-
ences and lessons from the EU and China. The tar-
get group for this study is policy makers involved in 
drafting and implementation of pollutant discharge 
permit regulations at central government level and at 
provincial or local level, as well as other stakeholders 
involved in the legislation of permitting regulation.

The EU-China Environment Project is designed to 
reinforce EU-China cooperation on environment, 
support the EU-China Environmental Policy Dia-
logue, and help to achieve higher environmental 
protection standards, more convergence between 
the EU and China on environmental governance and 
greater integration of environment into other areas 
of government decision. It is funded by the Euro-
pean Union Foreign Policy Instrument and is being 
implemented by a consortium of GOPA, the Policy 
Research Centre for Environment and Economy of 
the Ministry of Environmental Protection of China 
(PRCEE), and Client Earth, a non-profit environmen-
tal law group based in Europe and China.

At the first Project Coordination Committee (PCC) 
meeting on 6 March 2018 in Beijing, the PCC 
confirmed that one of the priority activity of the 
programme is Pollutant Discharge Permit (PDP) reg-
ulation and implementation, and an in-depth study 
should be carried out to foster the adoption of en-
vironmental best practices in pollutant discharge 
permit management by encouraging the sharing of 
experiences and lessons from the EU and China.

Environmental permitting is a key instrument for 
regulating a wide spectrum of industry’s environ-
mental impacts and promoting technological inno-
vation. China is in the process of establishing a new 
integrated pollutant discharge permitting system. In 
January 2018, the Chinese Ministry of Environmen-
tal Protection released the Measures on Pollutant Dis-
charge Permit Administration (provisional). According 
to the provisional regulation, the environment au-
thority will issue a pollutant discharge permit, which 
includes all-inclusive pollutant information allowed 
for discharge, to each enterprise. By issuing the per-
mit, environmental authorities will specify the loca-
tion and number of pollutant discharge outlets for 
companies, the method and direction of discharge, 
as well as set ceilings on the variety, concentration 
and amount of pollutants. Companies in violation 
of the permit may face fines up to 1 million yuan 
(about 150,000 U.S. dollars) or suspension of oper-
ations. Actions that hamper supervision, such as the 
damaging of monitoring devices and failing to keep 
original monitoring records, will also be punished.

By the end of 2017, 15 industrial sectors had to ap-
ply for the pollutant discharge permit. It includes 
notably thermal-power, paper manufacturing, steel 
and iron, printing and dyeing, pharmaceutical, leath-
er, electroplating, petrochemical, flat glass, fertilizers 
and pesticides etc.

A total of 82 sectors for stationary sources of pol-
lution will have to comply by 2020. Meanwhile, the 
Ministry of Ecology and Environmental (MEE) togeth-
er with the Ministry of Justice are working togeth-
er on the legislation on pollutant discharge permit 
system. 

The pollutant discharge permit system is envis-
aged to form the cornerstone of China’s pollution 
management and control from stationary sources, 
as has been the case in Europe for decades. It is a 
very good example of where European and Chinese 
systems for environmental protection are converg-
ing. This study is mainly to meet the demand from 
relevant departments of MEE, and stakeholders in-
volved in relevant legislation and enforcement. It is 
to share good practice and raising awareness and 
capacity of those implementation and enforcement 
of legislation in permitting, pollution prevention and 
control for inspectors and others in the enforce-
ment chain. 

The study has focused on the management of the 
permit and its compliance and enforcement after it 
is issued, the interaction between the permit regu-
lations and other policies such as EIA, but not the 
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process of issuing permits. By contrast, in Europe 
the emphasis of public supervision tends to be in 
the process of issuing permits. The study does not 
focus on the process of issuing permits, but rath-
er on the effectiveness of supervision of permitted 
companies.

1.4 ESTABLISHING A POLLUTANT 
DISCHARGE PERMIT SYSTEM IN CHINA

The study has undertaken in-depth research and 
makes relevant recommendations on the following 
areas.

1.4.1 Current status, problems and 
challenges in Pollution Discharge 
Permitting (PDP)
The study includes a review of the current status of 
the issue of permits, investigation of the feedback 
at local level, recommendations on the regulation 
through meetings and interviews with both local 
government agencies and enterprises, and a sum-
mary of the current problems and challenges in the 
implementation of the regulation. 

1.4.2 Design of permitting system and 
permitting process

The study includes the legal framework of PDP regu-
lation, its interaction with other policies/regulations, 
such as environmental impact assessment (EIA), 
total pollutant discharge volume management, en-
vironmental statistics, environmental monitoring, 
greenhouse gas emission permit, and the emission 
trading scheme etc.

1.4.3 Permit verification and 
procedures

The study includes the types of permits and the veri-
fication process, and whether or not field inspection 
is needed. 

1.4.4 Monitoring and reporting  

The permittees are required to conduct routine 
self-monitoring of permitted discharges and in-
ternal operations and report the analytical results 
to the permitting authority with the information 

necessary to evaluate discharge characteristics 
and compliance status. This study focuses on how 
to have effective and efficient monitoring, including 
monitoring locations, frequencies, analytical meth-
ods, reporting and recordkeeping requirements, 
especially focusing on self-monitoring, use of on-
line data and effective data analysis. It looks at how 
information technology and data management will 
affect the permitting systems introduced. It is also 
important to ensure that the data from self-moni-
toring is directly usable by the regulator and others 
in the enforcement chain. 

1.4.5 Enforcement and compliance

The study looks into how the permit can be effec-
tively enforced, how to verify compliance with per-
mit conditions, and how to improve enforcement 
measures including the use of big data, non-field in-
spections, case studies, penalty for non-compliance, 
etc. Special consideration is given to the driving forc-
es on compliance, whether third-party verifiers are 
involved and what qualifications are required for 
third-party verifiers. 

1.5 LEARNING FROM EU EXPERIENCE

In the European Union, integrated permitting is man-
dated by EU Directive 2010/75/ on industrial emis-
sions (the ‘Industrial Emissions Directive’ (IED)). Its 
predecessor, the EU Directive concerning integrated 
pollution prevention and control (IPPC), was firstly 
adopted in 1996. It subsequently developed into the 
IED following a series of reviews and iterations. With 
over 20 years of experiences and lessons in integrat-
ed permitting systems and legislation, the EU legis-
lative process provides a good reference for China 
when establishing its own regulatory framework.

This study includes a summary of the relevant EU 
laws and regulations, experiences and lessons, tak-
ing into consideration the current problems and 
challenges of implementing environmental permit-
ting in China. 

It should be noted that during around eight years 
the 28 EU counties successfully permitted 50,000 in-
dustrial processes. China’s plan is to permit 500,000 
industrial processes in two years – a tremendous 
effort. 

Leading international experts on environmental 
permitting participated in training workshops in 



Beijing, Hangzhou and Guangzhou between Decem-
ber 2018 and November 2019 with representatives 
of China’s national, regional and local environmen-
tal regulators and administrators. There were also 
representatives from the Policy Research Center 
of Environment and Economics (PRCEE), Ministry 
of Environment and Ecology (MEE), China and the 
First counsellor, Environment and Climate Change, 
EU Delegation to China. The international experts 
shared their knowledge and experience from an EU 
perspective and the Chinese experts from a national 
perspective on: 

 » a. Institutional and legal framework of integrated 
environmental permitting 

 » b. Permit issuance, management and supervision

 » c. Chinese Pollutant Discharge Permit Regulation 
(draft for consultation)

A substantial amount of time was devoted to ques-
tions and answers on the EU and Chinese permit-
ting systems.

This study includes the views, experiences and in-
formation shared in the workshops. It represents 
the views from the project experts and does not 
represent the views of the European Union or the 
Chinese government.
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2. China’s current 
environmental legislation

2.1 ENVIRONMENTAL LEGISLATION

In China, laws are developed and promulgated by 
the National People’s Congress and its Standing 
Committee.14  Administrative regulations are then 
formulated by the State Council. Ministries and 
commissions under the State Council produce De-
partment rules and each province and municipality 
prepares its own local regulations. 

China’s current environmental law system is based 
on the Constitution of the People’s Republic of Chi-
na, with the Environmental Protection Law provid-
ing the main legal framework, supported by other 
separate environmental laws, administrative reg-
ulation, departmental rules, local decrees and lo-
cal government rules, environmental protection 
standards system, and international environmen-
tal conventions or agreements which China has 
concluded.

The main environmental laws are:

 » a. Environmental Protection Provisions in the 
Constitution of the PRC: 

 – i. Articles 9, 26 and 51 of the Constitution

 » b. Basic Law of Environmental Protection: 

 – i. Environmental Protection Law of the Peo-
ple’s Republic of China

 » c. Specific Environmental Laws:

 – i. Pollution Prevention and Control Laws 
1	 Air Pollution Prevention and Control Law
2	 Water Pollution Prevention and Control Law
3	 Solid Wastes Pollution Prevention and 

Control Law

14   Environmental law and practice in China: overview, Wu Qing

4	 Environmental Noise Pollution Prevention 
and Control Law

5	 Soil Pollution Prevention and Control Law
6	 Marine Environment Protection Law

 – ii. Ecological and Environmental Resources 
Protection Legislation: 
1	Water Law
2	Grassland Law
3	Fisheries Law
4	Forestry Law
5	Land Administration Law
6	Mineral Resources Law
7	Wild Animal Conservation Law
8	Water and Soil Conservation Law
9	Prevention and Control Law of 

Desertification

 – iii. Resources Recycling Laws: 
1	Cleaner Production Promotion Law
2	Circular Economy Promotion Law

 – iv. Energy and Energy Conservation Laws: 
1	Energy Conservation Law
2	Renewable Energy Law
3	Electric Power Law
4	Coal Industry Law

 – v. Law on Environmental Impact Assessment

Other departmental rules are important regulations 
that usually contains time-bound targets on specific 
pollutants, sectors or regions, notably the Air Pollution 
Prevention and Control Action Plan (known as Air Ten 
Regulation), the Water Pollution Prevention and Control 
Action Plan (known as Water Ten Regulation), and the 
Soil Pollution Prevention and Control Action Plan (know 
as Soil Ten Regulation). The Five-Year Environmental 
Plans are also important and guiding documents with 
specific five year targets for environmental regulation. 
Enterprises emitting pollution may be inspected by 
authorised environmental supervision institutions 
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at all administrative levels but only the ecology and 
environment authorities at county level or above can 
impose administrative penalties.15 Ecology and envi-
ronmental administrative authorities at county level 
or above can take various enforcement measures 
including seizing and impounding the polluting facil-
ities and equipment. Public security departments at 
county level or above can detain an individual who 
violates environmental laws.

2.2 LEGAL BASIS FOR POLLUTANT 
DISCHARGE PERMITTING SYSTEM

The role of the permitting system and its functions 
is considered in the context of overall environmen-
tal regulatory system and its legal framework. The 
overall system is generally seen as a cycle that starts 
with policy planning and the setting of environmen-
tal standards and objectives, together with the es-
tablishment of legislation and regulations in order 
to give them legal effect. It is the legal framework 
that gives force to the interacting activities of per-
mitting, compliance control and promotion, and 
enforcement. 

2.3 POLLUTANT DISCHARGE 
PERMITTING

Until 2014 separate permits were required for 
each aspect of the operation of a polluting entity 
or activity. Permits were required for releases to 
atmosphere and discharges to water. Entities also 
had to obtain separate environmental permits for 
the exploitation and use of resources, construc-
tion projects, and treatment and disposal of solid 
and hazardous wastes. From 2014 regulations and 
specifications were developed and implemented to 
prepare for an integrated permitting system. The 
draft Interim Regulation of the Pollutant Emission Per-
mits (issued on 27 November 2014 by the former 
Ministry of Environmental Protection (now the Min-
istry of Ecology and Environment) was the turning 
point. Entities discharging pollutants to air or water, 
undertaking large-scale livestock farming, energy 
plants, waste treatment and disposal were required 
to obtain emission permits. In 2017 permitting re-
quirements were extended to the iron and steel 
industry.

15 Environmental law and practice in China: overview, Wu Qing

The Fixed Pollution Source Emission Permits Classified 
Management Directory (2017 edition) (issued on 28 
July 2017 by the MEE) specified 78 industries and 
four general processes to be regulated under the 
pollutant permission permits by 2020. It also intro-
duced an environmental impact based approach.

Pollutant discharge entities were divided into key 
management entities and simplified management 
entities, based on the pollutant amount of produc-
tion and emission, and the degree of environmental 
damage. By the end of 2018, technical specifica-
tions for the application and issuance of pollutant 
discharge permits had been issued by the MEE for 
more than 30 industries.

The Measures for Pollutant Discharge Permitting 
Administration (issued on 10 January 2018 by the 
MEE), regulate the pollution discharge permitting 
administration, including the application for and the 
issuance and enforcement of pollution discharge 
permits and the regulation, punishment and other 
conduct relating to pollutant discharge permitting.
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3. China’s environmental 
permit regulation

3.1 LEGAL BASIS FOR CHINA’S 
POLLUTANT DISCHARGE PERMIT 
SYSTEM

China’s permit system is a result of combining en-
vironmental management practices at both inter-
national and national levels. The system has been 
working in China for nearly 40 years and is support-
ed by a number of laws, regulations and policy doc-
uments. A systematic review of the relevant legal 
provisions, regulations and policy documents was 
undertaken before the new Regulation for Pollutant 
Discharge Permitting Administration was drafted. 

The implementation of the pollutant discharge per-
mit system is an important part of the changes in-
troduced by the Chinese government to reform 
environmental governance so as to advance ecolog-
ical civilization.16  It is also an important strategy to 
improve the quality of the environment as a whole. 
The government recognised that a well-established 
permit system can provide a solid foundation for the 
reform of China’s environmental governance, and 
provide an important legal basis for corporate com-
pliance, law enforcement and social scrutiny. 

3.1.1 Establishing the basis of a 
pollutant discharge permit system

Since 2013, the Chinese government has issued a 
series of documents such as “The Decision on Ma-
jor Issues Concerning Comprehensively Deepening 
Reforms”, “Opinions on Accelerating the Develop-
ment of Ecological Civilization”, “Overall Plan for the 
Reform of Ecological Civilization System”, explicitly 

16   https://doi.org/10.1016/j.gloenvcha.2018.09.014 Ecological 
civilization (shengtai wenming) has been written into China’s 
constitution as the ideological framework for the country’s 
environmental policies, laws and education.

stating that “the pollutant discharge permit system 
should be improved “. The concept of “green devel-
opment” was raised at the Fifth Plenary Session of 
the 18th Central Committee of CPC in October 2015 
among four other development concepts (innova-
tion, coordination, openness and inclusiveness). It 
clarified that the focus should be given to improving 
the quality of the environment, the basic system of 
environmental governance be transformed, and the 
environmental protection system be implemented 
in the most stringent way. 

Following the 18th Congress, President Xi Jin-ping 
has been promoting the ambition of building a beau-
tiful China with ecological civilization and achieving 
sustainable development balancing economic de-
velopment and environmental protection.17  

In November 2016, the General Office of the State 
Council issued the “Implementation Plan for Pol-
lution Control and Discharge Permit System” to 
set up a standard for the granting of permits and 
stricter environmental accountability of enterprises 
and public institutions. It also mentioned that the 
permitting system should provide a foundation for 
regulating stationary pollution sources, strength-
ening the control and regulation of discharges. Es-
tablishing the permitting system was important for 
the implementation of the spirit of the Party Cen-
tral Committee, strengthening the accountability 
of polluters, and improvement of environmental 
quality.

The report of the 19th National Congress of CPC in 
October 2017 stated that “we must clarify polluter’s 
responsibilities, and improve the systems of envi-
ronmental credit evaluation, mandatory disclosure 

17   Pan Xiang-chao 2018 IOP Conf. Ser.: Earth Environ. Sci. 153 
062067
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of environmental information and heavy penalties 
and  severe punishment”. 

3.1.2 Scope of permit system

Following the introduction of the “Implementation 
Plan for Pollution Control and Discharge Permit Sys-
tem”, the then Ministry of Environmental Protection 
issued the “Catalogue for Classified Management 
of Stationary Pollution Sources (2017)”, “Interim 
Management Regulations on Discharge Permitting” 
(2017), and “Management Measures for Discharge 
Permitting” (Trial) (2018). It included 26 permitting 
technical specifications and initiated the granting 
of permits for 15 key industries such as steel and 
cement, and completed the building of a National 
Information Platform of Discharge Permitting Man-
agement. As of 31 December 2017, a total of 21,292 
permits were granted in 15 industries including steel 
and cement, meeting the reform targets set by the 
“Water Ten” and “Air Ten” and completing the reform 
tasks assigned by the Central Party Committee and 
the State Council in 2017.

The Ministry of Ecology and Environment is speeding 
up the upgrading of the standards and regulations, 
drafting regulations for the permitting system man-
agement and appropriate technical specifications 
and emission standards systems, and carrying out 
special law enforcement and inspections to ensure 
that the permitting system is fully implemented. As 
required by the State Council, discharge permits 
covering all stationary sources of pollution will have 
to be granted by 2020.

The establishment of a permitting system, aligning 
various environmental governance systems such 
as environmental impact assessment (EIA) and to-
tal pollution load control, and integrating the data 
sources on environmental protection tax, environ-
mental statistics, and emissions trading, is expected 
to improve the efficiency of environmental depart-
ments and exercise whole-process management 
over stationary sources and coordinated control 
over multiple pollutants. This will create a compre-
hensive “one-permit” governance system that is sci-
ence- and law-based and digitalized.

The permitting system is designed to help both 
corporate polluters and law enforcement officers 
by narrowing down the scope of discretion by the 
latter. The enforcement officers are able to review 
the emission date and executive report, and up-
load targets, outcomes and decisions onto the 
permitting management information platform. The 

punishment measures, ranging from continuous 
daily fines, production curtailment, production sus-
pension and correction, termination of business and 
shutting down, are set in proportion to the gravity of 
the offences. Operators who commit environmental 
crimes are criminally liable. The permitting system 
enables Environmental departments to fully deliver 
their role in regulation. 

3.1.3 Corporate environmental 
responsibilities 

Data on releases are constantly changing, so the reg-
ulation of the processes has to change accordingly. 
The permitting system uses a data information plat-
form, i.e. companies apply for and obtain permits on 
the platform, and report on their implementation of 
the permits on the platform. In this way information 
on corporate emissions and environmental govern-
ance is comprehensive and kept up to date. 

As required by their permits, companies are obli-
gated to clarify the type, quantity and release route 
of the pollutants they discharge. They are also re-
quired to keep an accurate and complete record of 
their environmental management and report to the 
environmental departments the monitoring data 
and the matching production activities, as well as 
the operation and maintenance of pollution con-
trol facilities, on a regular basis. At the same time, 
the environmental departments should disclose 
the monitoring results, making all kinds of emis-
sion data assessable to the public for their scrutiny 
and ensuring companies fulfil their environmental 
responsibilities.

In April 2019 MEE sought views on “Opinions on 
Effectively Guiding Enterprises to Observe Environ-
mental Laws (Exposure Draft)”, which proposed to 
further enhance regulation and law enforcement for 
ecological and environmental protection, optimise 
ways of regulation and law enforcement, implement 
enterprises’ primary responsibility for ecological 
and environmental protection, guide self-discipline 
among enterprises and push legal compliance as 
the norm.

3.2 EXISTING LAWS AND 
REGULATIONS

The Regulation for Pollutant Discharge Permit-
ting Administration is formulated in accordance 
with two types of superior laws, one is the laws on 
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environmental protection, and the other is the ad-
ministrative and procedural laws. 

At the national strategic level, the emission permit-
ting system has been positioned at the core for reg-
ulating stationary sources. But implementation of 
the system relies on related laws and regulations.

3.2.1 Environmental Protection Law

Under Article 45 of Environmental Protection Law, 
revised and adopted by the standing Committee of 
the National people’s Congress in April 2014, “the 
state shall, according to the law, apply a licensing 
system to the discharge of pollutants.”  Enterpris-
es, public institutions, and other businesses subject 
to pollutant discharge licensing management shall 
discharge pollutants according to the requirements 
of their respective pollutant discharge licenses, and 
those without a pollutant discharge license may not 
discharge pollutants. 

The first paragraph of this provision declares that 
the state will implement the pollutant discharge 
permitting system, providing not only the legal ba-
sis for the permitting system but also the prelude 
to the full implementation of the permitting system 
in China. The second paragraph stipulates that the 
pollution shall be discharged according to the per-
mit and shall not be discharged without a permit. 
In this clause, however, the scope of the pollutant 
discharge permitting system includes “enterprises, 
institutions and other businesses subject to pollut-
ant discharge licensing management”, which is con-
sidered relatively broad and not specific enough.

3.2.2 Air Pollution Prevention and 
Control Law

The Law on the Prevention and Control of Air Pollu-
tion, revised and adopted by the standing Commit-
tee of the National people’s Congress in August 2015, 
is the primary air pollution law. It stipulates that air 
quality standards and emission targets shall be set 
by MEE or local governments and violations of the 
law will be subject to fines. The goals for air pollutant 
emission control are set by the State Council. Local 
governments are permitted to set the emission con-
trol goals, for each entity, particularly the significant 
pollutant discharging entities, and issue relevant 
permits. The Integrated Emission Standards for Air 
Pollutants set emission standards for 33 pollutants 
and air pollutant emission standards for boilers, in-
dustrial furnace, and thermal-power stations. Local 

authorities are encouraged to establish more strin-
gent emission standards for air pollutants.

Article 19 stipulates:

“Enterprises and public institutions discharging in-
dustrial waste gases or toxic or hazardous air pollut-
ants listed in the catalogue specified in Article 78 of 
this Law, business entities using coal heat sources 
for central heating facilities, and other entities sub-
ject to pollutant discharging licensing administration 
shall obtain a pollutant discharge license. The spe-
cific measures and implementation steps for pollut-
ant discharge licensing shall be determined by the 
State Council.”

This provision has specified the target institutions, 
and the wording such as “other entities subject to 
pollutant discharging licensing administration” has al-
lowed for flexibility in implementation. Meanwhile, it is 
stipulated in this provision that “the specific measures 
and implementation steps for pollutant discharge li-
censing shall be determined by the State Council.”

Article 62 of the Legislation Law stipulates: “Where 
a law explicitly requires a relevant state authority to 
develop specific provisions on specific matters, the 
relevant state authority shall develop such provi-
sions within one year from the effective date of the 
law, unless the law provides otherwise for the time 
limit.” Therefore, by involving the State Council, Arti-
cle 19 plays a great role in speeding up the building 
of the legal framework of the pollutant discharge 
permitting system.

In 2019 MEE issued the Priorities of National Air Pol-
lution Prevention and Control 2019, which set the 
overall goal for the air environment. In 2019 annu-
al average PM2.5 concentrations in cities that have 
not met relevant standards across the country will 
decrease by 2% year on year and the average pro-
portion of days with excellent and good air quality 
in cities at the prefecture level and above will reach 
79.4%. Total SO2 and NOx emissions will drop by 
3% year on year. In 2019, regulation over the steel 
industry was identified as a key part of air pollution 
prevention and control. Local governments also re-
leased their respective action plans for the year.18

18 https://www.iisd.org/sites/default/files/publications/cciced/
agm/cciced-progress-report-2019-en.pdf
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3.2.3 Water Pollution Prevention and 
Control Law

The Law on the Prevention and Control of Water 
Pollution, revised and adopted by the standing Com-
mittee of the National people’s Congress in June 
2017, covers water pollution associated with indus-
trial, urban, agricultural and rural activities, and the 
Implementing Rules of the Law of the PRC on the 
Prevention and Control of Water Pollution details. 
Under the Law on the Prevention and Control of Wa-
ter Pollution entities are not allowed to discharge in-
dustrial and medical effluents without first obtaining 
a permit from the government. Entities that perform 
the centralised treatment and disposal of urban ef-
fluents must also obtain permits in advance as well.

An amendment to the Law in 2018 places special fo-
cus on agricultural water waste and drinkable water 
safety, while also increasing the cost of violation to a 
maximum of 1 million yuan.

Article 21 of the Water Pollution Prevention and 
Control Law, stipulates that 

“An enterprise or public institution which directly 
or indirectly discharges industrial waste water or 
medical sewage to waters or waste water or sewage 
that may be discharged after a pollutant discharge 
license is obtained as required, shall obtain a pollut-
ant discharge license. An entity operating facilities 
for the centralized treatment of urban sewage shall 
also obtain a pollutant discharge license. The pol-
lutant discharge license shall specify the types, con-
centration, total discharge and discharge direction 
of water pollutants, etc. The specific measures for 
the pollutant discharge license shall be prescribed 
by the State Council.”

“All enterprises and public institutions and other 
producers and dealers are prohibited from dis-
charging the wastewater and sewage as prescribed 
in the preceding paragraph to waters without a pol-
lutant discharge license or in violation of the provi-
sions of the pollutant discharge license”.

The institutions to be regulated by the permitting 
system are specified in this provision. The wording 
such as “other enterprises, institutions and other 
producers and operators that should obtain sewage 
discharge permits in accordance with the relevant 
provisions” has allowed for flexibility in implemen-
tation. This provision also made it clear that the dis-
charge permit must clarify the type, concentration, 
total amount and the whereabouts of the water pol-
lutants discharged.

3.2.4 Pollutant Discharge Permitting 
Administration

The Measures, decree No. 48, issued by the Minis-
try of Ecology and Environment on January 10, 2018, 
was a departmental regulation and was regarded 
as the extended and upgraded version of the In-
terim Provisions on the Administration of Pollutant 
Discharge Permits. It has provided for specific pro-
cedures regarding the application, review, modifica-
tion, renewal, revocation, cancellation, re-granting 
as a result of loss of the permit etc. Given the legisla-
tive mandate of the departmental regulations, it has 
specified the legal liabilities of environmental pro-
tection departments, pollutant discharge entities 
and third parties. The introduction of the Measures 
was a solid step towards the successful reform of 
the discharge permit system. 

The Measures provide for five systems of control: 
the enterprise’s commitment; self-monitoring; en-
vironmental management record keeping; report 
implementation; and information disclosure. The 
enterprise’s commitment and responsibility for the 
authenticity, integrity and legality of the information 
in the application are an important prerequisite 
for the enterprise to obtain a pollution discharge 
permit.

Self-monitoring, record keeping of environmental 
management and report implementation, provide 
the basis for a pollutant discharge unit to check 
whether it has met standards, identified problems 
arising from operation, and to work out its actual 
emissions. This information is vital for companies 
to prove compliance as well as for environmental 
protection departments to verify if enterprises meet 
standards and act in accordance with their permit. 
The information disclosure system can further raise 
the operator‘s awareness of their performance in 
accordance with the permit and enable the public 
to scrutinize the corporate polluters. 

To support the granting of permits, the Classifica-
tion Management Catalogue to Pollutant Emission 
Permit for Stationary Sources of Pollution (2017) 
specified the type of industries subject to the per-
mitting system, the situation in different industries, 
the timeframe for pollutant discharge units to dis-
charge in accordance with the permits and specific 
requirements on classification management. The 
Catalogue covers 32 major categories, 78 subcate-
gories or groups and 4 common procedures includ-
ed in “Industrial Classification for National Economic 
Activities”. It also covers key industries subject to 
“Water Pollution Prevention and Control Action 
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Plan” and “Air Pollution Prevention and Control 
Action Plan”, as well as key industries for the com-
prehensive prevention and control of heavy metal 
pollution. Therefore, the basic requirements for sta-
tionary sources of air and water pollution during the 
“13th 5-year plan” can be satisfied. The Catalogue will 
be updated to meet the developing needs of public 
engagement and environmental management. 

3.2.5 Interim Provisions on the 
Administration of Pollutant Discharge 
Permits
On 23 December 2016, for the purposes of effec-
tively implementing the Implementation Plan for the 
Permission System for Controlling the Discharge of 
Pollutants (No. 81 [2016], General Office of the State 
Council), the Ministry of Ecology and Environment 
(MEE) developed the Interim Provisions on the Ad-
ministration of Pollution Discharge Permits, the first 
document for the management of pollution discharge 
permits in China. It set uniform standards for the pro-
cedures for application, examination, issuance and 
administration of pollution discharge permits. It cur-
rently guides the application and granting of permits 
and is expected to lay the foundation for the formula-
tion of management measures and regulations.

In the current environmental protection system, 
the Environmental Protection Law, the Law on the 
Prevention and Control of Air Pollution and the Law 
on the Prevention and Control of Water Pollution 
make it clear that the state should implement the 
permitting system. However, the Law on the Preven-
tion and Control of Environmental Pollution by Solid 
Waste and the Law on the Prevention and Control of 
Noise Pollution have not yet specified the implemen-
tation of the permitting system, so it is impossible to 
provide for the permitting of solid waste and noise 
discharges in lower-level laws. Therefore, to put in 
place the permitting system with “ coordinated con-
trol of multiple pollution sources “ and “one-permit 
“management, it is necessary to revise the current 
laws on pollution by solid waste and noise. 

Structurally, the current legal requirements for dis-
charge permitting are far from complete. 

The Environmental Protection Law, the Law on Pre-
vention and Control of Air Pollution and the Law on 
Prevention and Control of Water Pollution, adopted 
by the Standing Committee of the National People’s 
Congress, only make declaratory provisions on dis-
charge permitting, and further refining of specific 
rules and laws is needed. At present, the Interim 
Provisions on the Administration of Pollutant Dis-
charge Permits issued by the Ministry of Ecology 

Development of Permitting Law

Standing Committee of 
the National People’s 

Congress

Environmental 
Protection Law 
2014

Atmospheric Pollution 
Prevention and Control 
Law 2015

Water Pollution 
Prevention and Control 
Law 2017

Implementation Plan for 
the Permit System for 
Controlling Pollutants 
Emission 2016

Regulation on Pollutant Discharge 
Permitting   Regulation on 
Pollutant Discharge Permitting 
Administration to be expected)  

Measures for Pollutant Discharge 
Permitting Adminissration (for Trial 
Implementation) 2017

Interim Provisions on the 
Administration of Pollutant 
Discharge Permits 2016

Administrative 
Regulation State Council

Law

Ministry of Ecology and 
Environment

Law Law

Regulatory 
Document

Sectoral 
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and Environment are normative documents. Al-
though the Measures for Pollutant Discharge Per-
mitting Administration (for Trial Implementation) are 
departmental regulations, it is lower-ranked in the 
legal system. The legislative authority and the inten-
sity of punishment need to be further strengthened 
by the upper law. Therefore, it is important to speed 
up the formulation and implementation of Regula-
tions on the Administration of Pollutant Discharge 
Permits. This regulation has been drafted by MEE 
and submitted to the State Council for approval. It is 
expected to be released in 2020.

3.2.6 REGULATIONS ON THE ADMINISTRATION 
OF POLLUTANT DISCHARGE PERMITS

Laws and regulations for discharge permitting

Date Legislation Effect

April 2014 Environmental 
Protection Law

Applies a licensing system 
to the discharge of 
pollutants

August 2015 Law on Prevention 
and Control of Air 
Pollution

Sets air quality standards 
and emission targets

June 2017 Law on Prevention 
and Control of 
Water Pollution

Entities are not allowed 
to discharge industrial 
and medical effluents 
without first obtaining a 
permit

December 
2016

Interim Provisions 
on the Administra-
tion of Pollutant 
Discharge Permits

Set uniform standards 
for the procedures for 
application, examination, 
issuance and admin-
istration of pollution 
discharge permits

January 2018 Measures for 
Pollutant Discharge 
Permitting Admin-
istration (for Trial 
Implementation)

Specify the permit grant-
ing procedures and the 
division of responsibilities 
between the environ-
mental departments, 
discharging units and the 
third-party institutions

December 
2018

Draft Regulations 
on Pollutants 
Discharge Permit 
Administration

Strengthen legislation 
on the permitting of the 
discharge of pollutants

Expected 
2020

Regulations on the 
Administration of 
Pollutant Discharge 
Permits

3.3 RELEVANT PROVISIONS IN THE 
ADMINISTRATIVE LICENSE LAW

Under the Measures for Pollutant Discharge Per-
mitting Administration (for Trial Implementation) a 
discharge permit is an administrative license with le-
gal significance. Under Article 12, an administrative 
license may be established for any of the following 
matters: 

 » a. The special activities that directly bear on 
state security, public security, macro-economic 
control, ecological environment protection, and 
those activities directly related to human health, 
safety of life and property, which shall be ap-
proved according to the legal requirements  

 » b. The development and utilization of the limited 
natural resources, allocation of public resources 
and the market entry of the special trades that 
directly concern public interests, which shall be 
entitled with special rights  

 » c. The vocations and trades that provide public 
services and directly relate to the public interest, 
which need qualification of special credit, condi-
tions or skills

 » d. The important equipment, facilities, products, 
articles that directly concern public security, hu-
man health, the safety of life and property, which 
shall be examined and approved by means of 
inspection

 » e. The establishment of enterprises or other in-
stitutions, where the scope of their business and 
qualifications needs to be specified   

 » f. Other matters, for which administrative licens-
es may be established in accordance with the 
laws and regulations

A discharge permit falls into the first category of ac-
tivities for the purpose of environmental protection. 
For enterprises, institutions and other producers 
and operators who have legally obtained pollution 
discharge permits, permitting is a kind of “authoriza-
tion” and emissions are only allowed with a permit. 
But for those who have not obtained a permit, per-
mitting is a kind of “restraint on power”, meaning any 
emissions without permits are prohibited.

The environment is seen as a kind of natural re-
source accessible by the public but at the same 
time is limited and scarce. The environmental de-
partments‘ protect the environment through legal 
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authorization from the permitting system, i.e. reg-
ulating the behaviour of enterprises, institutions 
and other producers and operators, controlling 
pollutant emissions, and reducing environmental 
pollution and ecological damage, thus are protect-
ing the interests of citizens and safeguarding public 
interests.

Under Article 14, administrative licenses may be 
established by means of law. Where there is no 
governing law, administrative licenses may be estab-
lished by means of administrative regulations.

Under Article 16,

“an administrative regulation may have specific re-
quirements for the implementation of an admin-
istrative license within the scope of the matters 
prescribed by a statutory administrative license.”

“A local regulation may, within the scope of the mat-
ters of administrative license established by the 
laws and administrative regulations, make specific 
requirements for the implementation of the admin-
istrative license. The regulation may make specific 
requirements for the implementation of the admin-
istrative license within the scope of the matters 
established by the upper law. The regulations and 
rules shall not make specific requirements for the 
implementation of the administrative license set 
down by the upper law, shall not increase the scope 
of the administrative license, and for the specific 
conditions of the administrative license, they shall 
not establish any other condition in violation of the 
upper law.” 

Therefore, it can be concluded that the law has the 
power to set up the pollution discharge permitting 
system. Regulations and rules only have the power 
to set up specific requirements within the scope of 
the pollution discharge permitting system set by the 
upper law. However, no conditions that are in con-
tradiction to the upper law shall be included into the 
regulations and rules relating to pollution discharge 
permitting system. 

3.4 LOCAL REGULATIONS

The permitting system has been in use at local level 
for 30 years, during which two major types of legis-
lative experience have been developed.

 » a. special legislation for local permitting man-
agement and specific implementation rules at all 

administrative levels, including provincial, munic-
ipal and county levels

 » b. the local comprehensive regulations which 
only set principles for permitting system

The legislative experience at local levels provided 
the basis for drafting the Management Regulations.

Local Regulations

Local Special Legislation on the Permitting

The Detailed Implementation Rules on Emission 
Permitting Management of Shanghai (2017)
Management Measures for Emission Permitting 
Trials of Hainan (2017)
Management Measures for Emission Permitting 
of Jining (2017)
The Detailed Implementation Rules on Emission 
Permitting Management of Henan (2017)
Interium Management Measures for Emission 
Permitting of Qinghai (2017)
The Detailed Implementation Rules on Emission 
Permitting Management of Guangxi (2017)
Interium Management Measures for Emission 
Permitting of Zhejiang (2015)
Management Measures for Emission Permitting 
of Jiangsu (for Trial Implementation) (2015)
Interium Management Measures for Emission 
Permitting of Liaoning (2015)
Management Measures for Emission Permitting 
of Guangdong (2014)
Interium Management Measures for Comliance 
with Emission Permitting of Hebei (2014)
Management Measures for Emission Permitting 
of Fujian (2014)
Interium Management Measures for Emission 
Permitting of Sichuan (2013)
Management Measures for Emission Permitting 
of Gansu (2013)
Interium Management Measures for Emission 
Permitting of Hunan (2003

In addition, some municipalities have also enact-
ed legislation on emission permitting, such as the 
“Management Measures for Emission Permitting of 
Qingdao” (2016) and the “Management Measures 
for Emission Permitting of Baotou (2012).”
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Administrative, Procedural and 
Environmental Laws

Administrative and Procedural law
o	 The Legislation Law
o	 The Administrative license Law
o	 The Administrative Litigation Law 

Environmental law
o	 The Environmental Protection Law 
o	 The Law of environmental Impact Assessment 
o	 The Water Pollution Prevention and Control Law 
o	 The Soil Pollution Prevention end Control Law 
o	 The law of the Prevention and Control of environment 
Pollution Caused by Solid Wastes 
o	 The Lave of Prevention and Control of Pollution from 
environmental Noise

3.5 CURRENT POLICY DOCUMENTS

The origin of China’s permitting system can be 
traced back to the 1980s. Due to the lack of top-lev-
el design, unclear positioning, incomplete support-
ing laws, little progress was made in building the 
system. Since the 18th CPC National Congress, the 
principle of ecological civilization has been elevated 
to a strategic level. At the national strategic level, the 
pollution discharge permit system, integral to the 
delivery of ecological civilization, has also received 
unprecedented attention.

In November 2013, the CPC Central Committee 
made it clear in “The Decision on Major Issues Con-
cerning Comprehensively Deepening Reforms”19 
that “we will improve the pollutant discharge permit 
system and implement total quantity control system 
of pollutants emission”. This was the first time im-
proving the permitting system was mentioned at a 
central-level decision. Particularly, it appeared in the 
Chapter on reforming the environmental protection 
management system, showing how significant the 
permitting system is for the overall reform scheme. 

In April 2015, the CPC Central Committee and the 
State Council stated in the “Opinions on Accelerat-
ing the Building of Ecological Civilization”20, “Overall 
Plan for the Reform of Ecological Civilization System” 
that “we will improve the system of licensing for pol-
lutant emissions and prohibit discharging pollutants 

19 http://www.china.org.cn/china/third_plenary_
session/2013-11/16/content_30620736.htm

20 https://environmental-partnership.org/wp-content/uploads/
download-folder/Eco-Guidelines_rev_Eng.pdf

without a permit and beyond the scope of stipulated 
standards or total amount. The facilities and equip-
ment for discharging pollutants of organizations and 
individuals that illegally discharge pollutants, have 
caused or are likely to cause severe pollution, must 
be closed down and detained according to law”. 

 It is also clarified in the “Integrated Reform Plan for 
Promoting Ecological Progress” that “we will improve 
the pollutant emissions permit system”.21 A unified 
and fair business emissions permit system cover-
ing all stationary pollution sources was to be estab-
lished quickly nationwide. Emissions permits will be 
issued in accordance with the law. Emission of pol-
lutants without a permit or in violation of a permit 
will be prohibited. Improving the permitting system 
once again appeared in the document. It specifical-
ly mentioned prohibiting the emission of pollutants 
without a permit or in violation of a permit and set-
ting up a permitting system that covers all stationary 
pollution sources. The subsequent chapters of the 
document mentioned improving relevant laws and 
regulations to lay out specific measures to imple-
ment and improve the permitting system. 

In March, 2016, the National Peoples’ Congress ad-
opted the Outline of the 13th Five-Year Plan for the 
National Economic and Social Development of the 
People’s Republic of China, saying, “we will institute 
integrated control and unified monitoring of multi-
ple pollutants, establish a business emissions per-
mit system that covers all fixed pollution sources, 
and put the regulation of the discharge of all pollut-
ants under one emissions permit”. Building on from   
“covering all stationary pollution sources”, “one-per-
mit” management and integrated regulation over 
multiple pollutants has been established. Therefore, 
the fundamental goal and mission of the permitting 
system have been established. 

In November 2016, the General Office of the State 
Council issued the “Implementation Plan for Con-
trolling Permitting system”22, promoting the stand-
ardized and orderly granting of emission permits, 
and the stricter environmental accountability of en-
terprises and public institutions. It also proposed to 
build the emission permitting system into the foun-
dation for regulating stationary pollution sources, 
which is of great significance for strengthening the 
control and regulation of emissions. Establishing 

21 http://www.china.org.cn/china/Off_the_Wire/2015-09/21/
content_36644574.htm

22 https://www.chinadaily.com.cn/china/2016-11/29/
content_27512310.htm
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the emission permitting system was important for 
the implementation of the spirit of the Party Cen-
tral Committee, strengthening the accountability of 
polluters, and the improvement of environmental 
quality.

The “Notice of the General Office of the State Coun-
cil on Issuing the Implementation Plan for the Per-
mit System for Controlling Pollutants Emission” laid 
out the targets for the permitting system:  By 2020 
the following are to be achieved.

 » a. The issuing of emission permits covering 
all fixed pollution resources will have been 
completed

 » b. The national emission permit management in-
formation platform will be in efficient operation

 » c. Various environment management systems 
will have been consolidated and connected

 » d. The primary responsibility of enterprises and 
public institutions for environmental protection 
will have been implemented

 » e. An emission permit system featuring complete 
legal system, scientific technical systems and ef-
ficient management systems will have been basi-
cally established

 » f. Fixed pollution regulated resources will have 
been subject to whole-process management and 
concerted multiple pollutants control

 » g. The systematic, scientific, legal, elaborate and 
information-based “one-permit” management 
will have been realized

 » h. The overall objective, targets and timeline for 
making a start to the permitting system reform 
nationwide will have been achieved  

Green development was raised at the Fifth Plena-
ry Session of the 18th Central Committee of CPC as 
one of the five development concepts. To be more 
specific, it was said that the focus should be given to 
improving environmental quality, the basic system 
of environmental governance should be reformed 
and the most stringent environmental protection 
system should be implemented. The report of the 
19th National Congress of CPC clearly stated that 
“we must ensure the polluters will be held liable and 
the systems of environmental credit assessment, 
mandatory disclosure of information and severe 
punishment should be tightened”.

Timeline for Polices Relevant to the Permitting System

The Decision on Major 
Issues Concerning 
Comprehensively 
Deepening Reforms 

The current permitting system 
should be improved.Nov. 2013

April 2015

Sept. 2015

March 2016

Nov. 2016

“Implementation 
Plan for the Permit 
System for Controlling 
Pollutant Emission” 

The Outline of the 
13th Five-Year Plan 

Integrated Reform 
Plan for Promoting 
Ecological Progress  

Opinions on 
Accelerating the 
Building of Ecological 
Civilization 

The establishment of an “all-in-one” 
permitting system that is science and 
law-based, digitalized and targeted.

Integrated prevention and control of multiple 
pollutants. A permitting system that covers all 
stationary discharging companies. An “all-in-one” 
Permit. 

The current permitting system should be improved. Emissions 
without permit or in breach of the permit requirements should 
be prohibited. The establishment of a permitting system 
covering all stationary sources with supporting laws and 
regulations should be prioritised.

The current permitting system should be improved. 
Emissions without permit in breach of the permit 
requirements and beyond the total control amount 
should be prohibited. 

The path for the reform
 of the perm

itting 
system

 becom
es gradualy clearer
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4. The Current Pollutant 
Discharge Permitting System 

4.1 EVOLUTION OF THE AIR AND 
WATER EMISSION PERMITTING 
SYSTEM

China’s intention to build an emission permitting 
system can be dated back to the 1980s. At the be-
ginning of 1988, the then National Environmental 
Protection Administration held the “Municipal Meet-
ing on Water Permitting Piloting Program” in Beijing. 
At the meeting, the purpose and significance of the 
piloting program were elaborated and the “Interim 
Management Measures of Water Permitting” was 
formulated, which set targets and requirements for 
the trial. In 1989, at the Third National Environmen-
tal Protection Conference, the emission permitting 
system was officially established as one of the eight 
basic institutions for environmental management. 
The National Environmental Protection Administra-
tion introduced the “Work Plan for the Trial of Air 
Permitting”, and established 23 key environmental 
protection cities including Shanghai, Xuzhou and Jin-
hua and a few provincial environmental protection 
bureaus to trial the system and inspection. 

From 1991 the National Environmental Protection 
Administration trailed the regulation of air pollut-
ants and permitting of releases to air in 16 cities. 
With the increasing importance the state attached 
to environmental issues and building on earlier leg-
islation and practices, the Ninth Five-Year Plan for 
the National Economic and Social Development and 
the Outline of Vision for 2010, adopted by the Na-
tional People’s Congress in 1996, established total 
emission control as a major environmental protec-
tive measure in China. After a few years of imple-
menting total emission control by permitting, the 
state began to embed this policy into law.

The current laws addressing emissions permitting 
are the Air Pollution Prevention Law 2000 and the 
Water Pollution Prevention and Control Law 2008 
revised by the Standing Committee of the National 

People’s Congress. However, the two laws were 
seen as inadequate if emission permitting was to be 
established as a basis for environmental law. As the 
pilot program has grown both in scope and depth, 
many specific laws addressing emission permitting 
have been adopted at local level before any national 
legislation. Hangzhou Municipality, as an example, 
introduced Management Regulations on Emission 
Permitting in Hangzhou in 2008. Another example 
was Zhejiang Province which officially began to im-
plement the “Interim Management Measures for 
Emission Permitting in Zhejiang Province” in July 
2010. They further strengthened the governance of 
emission permitting, especially the total control of 
emissions, improving the mechanism for emissions 
trading, and contributing to effective pollution pre-
vention and control in the long run.

4.2 PROGRESS ON THE POLLUTANT 
DISCHARGE PERMITTING SYSTEM

2015 was a turning point in the development of 
the emission permitting system. As air pollution 
increased from 2015 onwards, the control of fixed 
source emissions increasingly became the focus of 
the efforts by environmental departments. At that 
time, the then Ministry of Environmental Protection 
hosted four rounds of discussions on identifying 
new ways to tackle key ecological and environmen-
tal issues, to reflect on and improve the institutional 
framework and management systems, and to make 
a breakthrough in environmental protection.

The CPC Central Committee was also planning on 
an overhaul of the environmental protection sys-
tem and working on stationary pollution source dis-
charge permitting. The Third Plenary Session of the 
18th Central Committee of the Communist Party of 
China, “Improving the Emission Permitting System” 
included the “Decision of the Central Committee of 
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the Communist Party of China on Some Major Is-
sues Concerning Comprehensively Deepening the 
Reform”. At the Fifth Plenary Session of the 18th 
Central Committee, “reforming the basic system 
of environmental governance and establishing a 
corporate emission permit system covering all sta-
tionary pollution sources” was mentioned in the 
“Proposal of the Central Committee of the Com-
munist Party of China on the Development of the 
Thirteenth Five-Year Plan for National Economic and 
Social Progress”.

On 11 September 2015, the “Overall Plan for the Re-
form of Ecological Civilization System”23 adopted at 
the meeting of the Political Bureau of CPC Central 
Committee explicitly stipulated that “we must work 
to improve the emission permitting system and 
build a unified and fair corporate emission permit 
system covering all stationary pollution sources as 
soon as possible. Permits should be granted in ac-
cordance with the law. Discharges without permits 
or discharges except in accordance with regulations 
should be prohibited.”

In April 2017, the then Ministry of Environmental 
Protection set up the Total Emission Control Office 
in charge of total emission control, emission trad-
ing and permitting, which laid the groundwork for 
building an integrated system to manage stationary 
pollution sources. It was also the first specific institu-
tion set up by Ministry of Environmental Protection 
to implement this system which it had been work-
ing on for years. This initiative sparked the devel-
opment of laws, regulations and technical systems. 
In 2017 alone, the then Ministry of Environmental 
Protection facilitated the drafting and preparation 
of departmental regulations and emission permit-
ting regulations, introduced technical specifications 
for applying and granting permits for more than ten 
industrial sectors, introduced guidance documents 
including the Catalogue for Classified Management 
of Emission Permitting, and ensured a standardised 
“National Information Platform of Emission Permit-
ting Management” was up and running.

By the end of 2017 the concept of discharging in 
conformance with permits had taken hold. 2017 was 
the first year when large numbers of permits were 
granted. To finish granting permits as scheduled, the 
environmental protection bureaus in provinces and 
cities with the largest number of enterprises had to 
work day and night. The staff had to, on one hand, 

23 http://english.www.gov.cn/policies/latest_
releases/2015/09/22/content_281475195492066.htm

teach themselves the spirit of the reform and the 
key points of technical documents at short notice 
and, on the other, instruct enterprises on permitting

The “Management Measures for Pollutant Discharge 
Permitting (For Trial Implementation)” introduced by 
the then Ministry of Environmental Protection in Jan-
uary 2018 specified the permit granting procedures 
and the division of responsibilities between the en-
vironmental departments, discharging units and the 
third-party institutions. It marked a step towards the 
reform and improvement of the permitting system.

At the National Environmental Protection Work Con-
ference in February 2018, Li Ganjie, the Minister of 
Environmental Protection, raised for the first time 
the idea of   “permitting industry, cleaning up indus-
try, standardising industry, and securing compliance 
of industry”, indicating that the competent authority 
should strive to get to the bottom of long unsolved 
issues through the permitting procedure and strive 
for environmental governance covering all pollution 
sources. As a result the permitting-based clean-up 
of stationary pollution sources proceeded. The Min-
istry of Environmental Protection adjusted the per-
mitting scope to ensure all industries that should 
be permitted, were permitted, and an industry-wide 
coverage with permits was achieved.

While granting the permits, the teams in charge of 
verification and granting, and the teams providing 
technical support, have grown and matured. The 
major responsibility of companies, as pollutant dis-
chargers, is becoming increasingly clear. Many en-
terprises have adjusted their internal environmental 
departments and corporate governance according 
to the permits. The market for permitting technolo-
gy services is booming.

According to the “Opinions of the CPC Central Com-
mittee and the State Council on Strengthening 
Ecological Environment Protection and Resolutely 
Fighting the Uphill Battle of Pollution Prevention and 
Control” issued in June 2018, the establishment of 
the permitting system must be accelerated to en-
sure whole-process regulation over stationary pol-
lution sources and collaborative control of multiple 
pollutants. The permits must be issued based on in-
dustrial sectors, regions and specific period. The en-
terprises’ responsibilities of pollution control should 
be clarified and post-permitting regulation and pun-
ishment be strengthened. By 2020, the emission 
permitting system will have been established with 
the regulation of stationary pollution sources at its 
core and “one-permit” management will have been 
realized.
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On 5 November 2018, MEE published the draft Reg-
ulations on Pollutants Discharge Permit Adminis-
tration. Public consultation ended on 6 December 
2018. The draft consisted of 7 chapters: General 
Rules, Application and Issuance, Pollutant discharge 
by permit, Supervision and Management, Permit 
Change Renewal and Revocation, Legal Liability, 
Supplementary Laws.                  

The new draft strengthened the legislation on the 
permitting of the discharge of pollutants. In com-
parison with the Measures for Pollutant Discharge 
Permitting Administration (Trial) the regulation:

 » a. Increased the management on solid waste

 » b. Increased the management on pollutant emis-
sion to sea area under Chinese jurisdiction

 » c. Improved the management on pollutant emis-
sion classification

4.3 IMPLEMENTATION OF THE 
POLLUTANT DISCHARGE PERMITTING 
SYSTEM AT THE LOCAL LEVEL

Progress in Shandong, Hainan and Hebei Provinces 
is described.

4.3.1 Progress of implementation in 
Shandong Province

In 2017, in order to meet the standards and require-
ments set by the Ministry of Ecology and Environ-
ment, Shandong Province granted permits to a total 
of 2513 pollutant discharging units in 15 industries 
including thermal power, cement and steel.

In May 2018, the Environmental Protection Depart-
ment of Shandong Province officially introduced the 
“Supervision Measures for the Implementation of 
the Emission Permitting System in Shandong Prov-
ince (for Trial Implementation)”, aiming at strength-
ening the supervision and inspection, enhancing 
the permit-based enforcement, and clarifying the 
accountability of pollutant discharging units. 

Under the “Supervision Measures for the Imple-
mentation of the Emission Permitting System in 
Shandong Province (for Trial Implementation)”, any 
non-compliance discovered during inspection shall 
be subject to punishment in accordance with the 
law. Environmental crimes shall be dealt with by the 

public security organisations according to the law. 
In accordance with the requirements of information 
disclosure, the information on the implementation 
of the emission permitting system will be recorded 
in the National Information Platform of Emission 
Permitting Management. The list of enterprises sub-
ject to supervision and law enforcement, and the list 
of enterprises discharging pollutants without per-
mits or not in conformance with permits, shall be 
made public in a timely fashion. The environmental 
protection departments at all levels shall regularly 
report the results of site inspection and record any 
violation of pollutant discharge limits on the Infor-
mation System of Enterprise Environmental Credit 
Evaluation in Shandong Province and make a public 
example of such violations.

At the same time, environmental protection depart-
ments at a higher-level shall supervise the work of 
the departments at a lower-level and, if any prob-
lems were discovered, issue a supervision feedback 
letter or inspection opinion letter to instruct the su-
pervised to right the wrong within a limited period 
of time; any violation of the law shall be notified to 
the department for appropriate action. The results 
of inspection by higher-level departments over the 
lower-level departments have been incorporated 
into the provincial environmental protection sys-
tem, which serves as an important basis for the 
annual assessment of environmental protection 
departments.

From spot checks, law enforcement officers have 
found that most of the pollutant discharging units 
that have obtained permits, have been able to moni-
tor themselves, and submitted reports on the imple-
mentation of permits on time. However, much has 
to be done in supervision and management in the 
following areas:

 » a. Under relevant regulations, the original of the 
permit shall be displayed in a conspicuous posi-
tion for public access at the production site.

 » b. The content and frequency of self-monitoring 
by the pollutant discharging unit shall be consis-
tent with the content of the permit. Activities are 
prohibited if self-monitoring is not undertaken.

 » c. The pollutant discharging units shall set up 
an environmental management ledger in accor-
dance with the requirements to record the op-
eration status of the main emission-associated 
facilities and the pollution prevention facilities 
and management information.
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 » d. Where the environmental protection depart-
ment hasn’t made a decision on a request for a 
permit change for a pollutant discharging unit, 
the latter shall stick to the original requirements 
in terms of self-monitoring. The content and fre-
quency shall not be changed at will.

 » e. Under the requirements of information dis-
closure, the pollutant discharging units shall 
promptly disclose the emission information in a 
way readily accessible for the public to access. 
Information disclosure shall go beyond internal 
information sharing. 

4.3.2 Progress of implementation in 
Hainan Province

Since the implementation of the emission permit-
ting system in Hainan, corporate awareness of envi-
ronmental protection has been significantly raised, 
the control over industrial pollution has been signif-
icantly strengthened, and the total emissions have 
been reduced markedly. However, the overall imple-
mentation of the emission permitting system is still 
far from satisfactory. 

The positive outcomes achieved are:

 » a. Enterprises are becoming ever more 
environment-conscious

 » b. Environmental governance in Hainan Province 
has been brought up to a new level. Technologi-
cal advances have been made by limiting the pol-
lutant discharges

 » c. Overall reduction of total pollutants has result-
ed in an improvement of environmental quality

In the “Work Plan for the Trial of Permitting Key In-
dustries and Discharges into Drainage Basin (draft 
for comments)”, the environmental protection de-
partment of Hainan Province was selected as the 
piloting unit to lead and participate in verifying and 
granting permits for key industries. During the tri-
al period of 2017, Hainan Province accumulated a 
large amount of governance experience in experi-
menting with the emission permitting system and 
set a good example for other provinces to follow.

Hainan Province granted 33 permits in 2015, 31 in 
2016 and 57 in 2017 covering 15 polluting indus-
tries. 2017 saw a sharp rise in the number of permits 
granted in Hainan, indicating that Hainan actively re-
sponded to the call of the Ministry of Ecology and 

Environment, implemented the “Work Plan for the 
Trial of Permitting Key Industries and Discharges 
into Drainage Basin (draft for comments)”, and fully 
implemented the permitting scheme. 

As early as April 10, 2013, the Hainan Provincial De-
partment of Ecology and Environment issued a doc-
ument on the permitting scheme, “Permit Granting 
(at provincial level) in Hainan 2012”. Starting from 
there, 29 documents on emission permitting have 
been issued in total. 27 of the 29 (93%), were related 
to the application, granting and review of permits. 
20 relevant documents were issued between 2016-
2018, accounting for 69% of the total number of 
documents issued.

However, the overall implementation of the emis-
sion permitting in Hainan Province was far from 
satisfactory. There was still much room for improve-
ment mainly in the following aspects:

 » a. Progress of permitting province-wide remains 
slow, hence the low permitting rate

 » b. Emission permitting hasn’t been effective-
ly linked up with the system of total emission 
control

 » c. Regional environmental quality hasn’t been im-
proved markedly despite the implementation of 
the emission permitting system

4.3.3 Progress of implementation in 
Hebei Province

In order to implement the State Council’s “Imple-
mentation Plan for Controlling Emission Permitting 
System”, under the “Interim Regulations on the Man-
agement of Emission Permitting System” of the Min-
istry of Ecology and Environment and the “Notice on 
Carrying out the Management of Emissions Permit-
ting System for Thermal Power, Papermaking and El-
evated Source in Cities of Beijing-Tianjin-Hebei Area” 
(Huanshuiti[2016] No. 189), “Working Plan for the 
Trial of Emission Permitting System Management in 
Key Industries” (Huanbancaihan [2017] No. 787), By 
December 29 2017, Hebei Province had completed 
granting permits to 15 industries, including thermal 
power, papermaking, steel and cement. 

By December 29 2017, a total of 1,106 permits cover-
ing 15 key industries were granted, and 461 applica-
tions were rejected. Among those who obtained the 
permits, 94 were from thermal power industry, 209 
from papermaking industry, 179 from steel industry, 
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186 from cement industry, 24 from flat glass indus-
try, 27 from petrochemicals industry, 31 from coking 
industry, 14 from nitrogen fertilizers industry, 102 
from printing and dyeing industry, 44 from raw ma-
terials industry, 60 from tanning industry, 67 from 
electroplating industry, 59 from pesticides industry, 
and 10 from agricultural and by product processing.

The top three cities in terms of quantities of permits 
granted were Tangshan, Baoding and Shijiazhuang, 
which had granted 203, 159 and 158 permits re-
spectively. The two cities that completed issuing and 
verifying first in the second half of 2017 were Lang-
fang and Qinhuangdao.

The permitting trial program covered a total of 13 key 
industries across the country, and Hebei Province 
took on nearly one-quarter of the task. Tangshan, 
Shijiazhuang and Xingtai were chosen as piloting cit-
ies for steel, bulk pharmaceutical chemicals manu-
facturing and flat glass industry. Under the pressure 
of granting permits within the administrative region, 
the three cities still managed to grant permits for 
key industries of the trial plan on time, and estab-
lish a model for permit application and issuance that 
could be replicated in other parts of China.

There are a few cases where a lack of commitment 
from the municipal leadership has led to slow pro-
gress in implementing the permitting system: the 
division of labour was not clear, the coordination 
and cooperation was inadequate, and there was 
no holistic guidance and effective service for the 
county and enterprises. Despite on-site guidance 
by the provincial environmental protection depart-
ments, progress was still sluggish, which seriously 
dragged the progress of permitting 15 industries 
province-wide.

A total of 461 permits were denied mainly for the 
following reasons:

 » a. 96 enterprises had already gone ahead with 
construction without permitting, 

 » b. 286 enterprises were under production sus-
pension or emergency shutdown in winter

 » c. At 33 enterprises the production capacity of 
the enterprises was inefficient and should be 
replaced

 » d. 17 enterprises were denied permits for other 
reasons and another 29 companies did not be-
long to the 15 specified industries
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5. Problems and Challenges 
Facing the Current Pollutant 
Discharge Permitting System 

At meetings and workshops held with national and 
local environmental regulators, administrators, 
business representatives and other organisations 
there was strong wide support and encouragement 
for the development and implementation of the 
Pollutant Discharge Permitting System. The issues 
raised divided between concerns around the deliv-
ery and enforcement of any regulatory system and 
issues specific to the permitting system and it was 
being developed and implemented. Described be-
low are the principle issues of concern relating to 
the permitting system in the words of those raising 
the concern.

5.1 DESIGN OF THE CURRENT 
PERMITTING SYSTEM

The emission permit is a licence to operate. It may 
be issued following an application from the dis-
charging unit after verification, and allows discharg-
es in accordance with the permit conditions. Many 
local officials tend to equate an emission permit with 
an identity card or “ID” granted by an administrative 
body to eligible enterprises after screening, and find 
it hard to understand that a permit should be more 
than an administrative document.

The analogy between a permit and an ID card is in-
appropriate. An ID card can be acquired without any 
requirements or prescribed conditions. An ID card 
is only used for registration, not for performance 
control. It is important to clarify this misunderstand-
ing as it sets the legal basis of the design of the per-
mitting system. The discharging unit cannot operate 
without a permit and it must comply with the condi-
tions set in the permit.

5.2 THE PERMITTING SYSTEM 
CONTAINS MANY ADDITIONAL 
FUNCTIONS

The highly-anticipated permitting system that con-
trols pollutant discharges is at the core of stationary 
pollution source management. During field trips to 
local authorities, many local officials said that the 
current permits contain too many additional func-
tions. It is unrealistic to expect that the introduction 
of the new system will resolve the perennial prob-
lems of the past. For example, the data for emission 
permitting management ideally should be linked 
with the environmental monitoring data, environ-
mental statistics, environmental taxes, etc. Howev-
er, the problem of integrating “data coming from 
different departments” has remained unsolved for 
many years. It is very difficult to integrate the source 
of all data in the new system.

Another function of the permitting system is to 
clean up illegal projects. In 2014, the “Notice of the 
General Office of the State Council on Strengthening 
Environmental Supervision and Enforcement” re-
quired the completion of clean-up and remediation 
of projects in violation of the environmental protec-
tion law, by the end of 2016. The clean-up remained 
unfinished at the end of 2016, with a large number 
of illegal projects falling off the radar. Although the 
permitting system can be a powerful tool for gov-
ernance, cleaning up illegal projects was not its 
prime purpose.

5.3 REVIEW OF THE PERMIT 
APPLICATION

Given the enormous amount of work required 
to grant thousands of permits within an extreme-
ly tight timeframe, currently, the law only requires 
the review of paperwork and site inspection is not 
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mandatory. Local officials have complained that the 
officers must assume responsibility for verifying and 
granting permits, but the identification and division 
of responsibilities remains unclear. 

In order to avoid accountability for any permitting 
mistakes, officers take pre-emptive action by in-
structing the discharging units to apply for permit. 
For example, in order to ensure the quality of per-
mits granted, the competent authority in Guang-
dong stepped in at an early stage and undertook 
pre-verification of discharging units. Until the au-
thority was sure that all the documents met the 
standard, it gave the go-ahead to the discharging 
units to officially apply online. It was an arrangement 
designed to avoid rejection and resubmission, and 
avoid accountability for any possible mistakes.

Another example is Guangxi. With little experience 
in permitting, the competent authority gathered ap-
plicants together and hosted a training session on 
application procedures in order to guarantee the 
orderly issue of permits. The competent authority 
even visited those lacking technical personnel and 
those reluctant to cooperate and offered assistance 
in filling in the application forms. However, this prac-
tice could be seen as environmental protection de-
partments applying for a permit on behalf of the 
discharging unit and could lead to problems. Any 
discharging unit could file a protest on the grounds 
that “the environmental protection department 
forced us to apply for a permit against our will”.

5.4 BURDEN ON LOCAL DEPARTMENTS

2017 marked the first year for national permitting 
system management. More than 20,000 permits 
were issued nationwide covering 15 industries. 
However, the achievement is a result of the push 
from central government and the local government 
looking after the enterprises by offering help with 
permit applications. It has led to three problems:

 » a. The environmental protection departments 
at local levels have been burdened with a heavy 
workload. Some have had to borrow human re-
sources from other departments to meet the 
target.

 » b. Application, verification and issuing of permits 
has been transferred to the local environmental 
protection departments. Applications should be 
made by the discharging units themselves. But 
the environmental protection departments have 

had to take over the job due to the encourage-
ment by central government to meet quotas for 
permits issued. 

 » c. Speed is achieved at the cost of quality. In Li-
uzhou, where the resources were very limited, 
it was later found” that the contents of about 
70% of the permits issued were wrong. This may 
be expected to cause a lot of difficulties for law 
enforcement. 

5.5 TOO MUCH INFORMATION FOR 
PERMIT COMPLETION

The application document contains up to 18 pag-
es of forms to fill in. In the past, a record-breaking 
permit with 1,700 pages was once issued. Most 
of the content is unrealistic from an enforcement 
perspective. 

It is hard to develop a technical specification for per-
mit application and verification. Each industry has 
its own technical specification set by different en-
tities which are difficult to understand even by the 
experienced officers from environmental protection 
departments. It is impossible to ask the issuing per-
sonnel to master all the technical specifications of 
all industries. More problems will arise from using 
the specifications to instruct and guide discharging 
units.

It is difficult for issuing personnel to follow the tech-
nical training. Many trainees say that more than 90% 
of the training on industrial technical specifications 
has been lost on them, as the trainers, most of 
whom are experts within an industry, won’t go into 
details about the techniques, as they assume these 
are common knowledge.

5.6 GAP IN ACHIEVING FULL 
COVERAGE IN THE CURRENT 
PERMITTING REGIME  

The “Implementation Plan for Permitting System of 
Emission Control” required that the permitting sys-
tem should cover all pollution sources step by step. 
Air pollutants and water pollutants should be reg-
ulated by the system. Other pollutants should be 
introduced into the system gradually, in accordance 
with the law. However, Article Eight of the Manage-
ment Measures only stipulated that “in accordance 
with the law, environmental authorities should 
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manage the discharge of water pollutants and air 
pollutants based on the permit regime”. Through-
out the texts of the Management Measure, there 
are only requirements on air and water pollutants. 
Other pollutants are not covered – the management 
and control of soil pollution, marine pollution, noise 
pollution and solid waste pollution are, effectively, 
left out of the current regime and the gap to achieve 
full coverage remains. 

The Scope of the Permitting Regime

Solid 
Waste

Soil 
Pollution

Noise 
Pollution

Water 
Pollution

Air 
Pollution

Marine 
Pollution

Permitting 
regime

According to the first and the second paragraphs of 
the Article Five of the Management Measures:

”Pollution discharging entities generating or dis-
charging high-volume pollutants or highly detrimen-
tal to the environment shall be placed under priority 
pollutant discharge permitting administration, and 
the others shall be placed under summary pollutant 
discharge permitting administration. The specific 
scope of pollutant discharging entities under prior-
ity pollutant discharge permitting administration or 
those under summary pollutant discharge permit-
ting administration shall be governed by the clas-
sification administration list of pollutant discharge 
permitting for stationary pollution sources. The con-
tent and requirements of the application of priority 
administration and summary administration shall 
be governed by the relevant technical specifications 
and guidelines relating to pollutant discharge per-
mitting as described in Article 11 of these Measures.”

However, in this case, discharging units with few 
emissions or low levels of damage are not included 
in the system.

5.7 APPLICATION PROCEDURES 
OR DESIGN, SUPERVISION AND 
MANAGEMENT

According to the Implementation Plan, “the veri-
fication and granting of permits for all stationary 
pollution sources should be completed by 2020”. 
To achieve this objective, in the “Management 
Measures for Pollutant Discharge Permitting” for 
trial implementation was developed based on the 
previous “Interim Rules for Pollutant Discharge Per-
mitting”, with adjusted management principles. The 
“Measures” first address the procedures for permit 
application and issue to make sure the rules are uni-
versally applied, law-based and orderly. Therefore, 
the “Measures” focus on the permit granting proce-
dures with detailed and practical requirements.

However, the “Measures” was enacted at a time 
when China’s environmental protection institutions 
and systems were undergoing fundamental chang-
es as part of China’s “deepening reform plan”. As a 
result, many systems were being reformed in tan-
dem but the overall top level design for the permit 
system was lacking, so were the mechanisms that 
should be in place to connect the permit system 
with other systems such as the EIA. In addition, local 
authorities had zero experience in permit inspec-
tion and enforcement. The current Measures, with 
only detailed procedures for permit granting and 
verification, cannot provide sufficient guidance to 
local law enforcement authorities. 

The “Measure” contains 68 articles divided into sev-
en chapters. Among them, 30 articles in Chapter II, 
Chapter III, and Chapter V are procedural require-
ments. There are eight articles in Chapter I, covering 
different aspects of the institutional structure of the 
permit regime, including the scope covered by the 
permits, the timeframe for permit application, division 
of responsibilities in cross-jurisdiction cases, authori-
ties of competent departments, sector-based permit 
management, integrated permit, and the use of uni-
fied coding in permit administration. The chapter also 
established the “discharge with permit” approach. 
However, in this chapter, mechanisms to connect the 
permitting system with other systems are missing. 
Chapter IV contains 10 articles on implementation 
and supervision – keeping of the permits, monitor-
ing and reporting, record-keeping, emission meas-
urement, enforcement report, inspections, access to 
information, third-party service, supervision authority 
and public participation. However, the rules for super-
vision and enforcement inspections are too general 
to be operable, failing to provide any guidance for su-
pervision and management at operation level.
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Chapter II Content of Pollution 
Discharge Permits

Chapter III Application, 
verification and granting

Chapter IV Implementation and 
Supervision

Chapter V Modification, Renewal 
and Revocation

Chapter VI Legal Libility

Chapter VII Supplemental 
Provisions

Chapter I General Provisions

5.8 GAP IN LEGAL LIABILITIES

There are certain articles on legal liabilities in the 
“Measures” currently in effect. However, those are 
existing ones from the “Environmental Protection 
Law”, the “Law on Air Pollution Prevention and 
Control” (Air Law) and the “Law on Water Pollution 
Prevention and Control” (Water Law). Rules for the 
liabilities which apply if one fails to observe permit 
requirements and conditions, or fails to carry out 
effective environmental management, are not in 
place. As a result, in some cases, even if an operator 
was found violating the rules in the “Measures”, it is 
impossible to impose penalties on him. 

Most legal liabilities are derived from other laws. 
There are nine articles on legal liabilities in the 
“Measures”. Among them, new legal liabilities stipu-
lated are as follows:
Article 52: legal liabilities of competent environmen-
tal authorities and the person-in-charge, and direct-
ly liable persons, for any violations of the rules on 
their permit management duties

Article 53: legal liabilities of operators who conceal 
relevant information or provide false documents

Article 54: legal liabilities of those who fail to apply 
for modification of their pollutant discharge permit 

in a timely manner, or those who fail to apply for a 
new pollutant discharge permit in a timely manner,

The rest of the six articles from Article 55 to Arti-
cle 60 are existing ones from the “Environmental 
Protection Law”, the “Law on Air Pollution Preven-
tion and Control” and the “Law on Water Pollution 
Prevention and Control”. Hence, only three out 
of nine articles on legal liabilities are new rules 
(one third), the rest are derived from other legal 
requirements.

5.9 LACK OF LEGAL LIABILITIES IN 
PROHIBITIVE OR COMPULSORY 
REQUIREMENTS

Although there are prohibitive and compulsory re-
quirements in the “Measures”, the lack of legal lia-
bilities for failing to fulfil those requirements makes 
it difficult to implement and enforce them, for 
example: 

“Article 33 Tampering with pollutant discharge per-
mits shall be prohibited. The illegal alienation of pol-
lutant discharge permits by lease, lending, sale or 
any other means shall be prohibited. A pollutant dis-
charging entity shall display its pollutant discharge 
permit in the place of its production and business 
convenient for public supervision.

Article 35 (Paragraph 1) The information on the 
operation of main production facilities relating to 
pollutant discharge; if an abnormal situation takes 
place, the reasons and the measures taken shall be 
recorded.

Article 37 (Paragraph 1,2,3) A pollutant discharging 
entity shall prepare a pollutant discharge permit en-
forcement report according to the content and fre-
quency of enforcement reporting as specified in the 
pollutant discharge permit.

Such a report may be made on a monthly, quarterly 
or annual basis. 

A pollutant discharging entity shall complete, sub-
mit, and disclose to the public an annual pollutant 
discharge permit enforcement report on the Na-
tional Pollution Discharge Permits Administration 
Information Platform and submit a hard-copy en-
forcement report generated through the National 
Pollution Discharge Permits Administration Informa-
tion Platform to the issuing environmental protec-
tion authority. The hard-copy enforcement report 
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shall be signed or sealed by the legal representative 
or principal person in charge.”

All the above are legal requirements. However, there 
are penalty measures for violation of these require-
ments prescribed in the Liability chapter. As a result, 
even if an operator is caught in violation of the rules, 
the hands of the competent environmental author-
ities are tied to imposing the specified penalties on 
him, not any other action.

5.10 EXCEPTION PROCEDURES 
UNSUITABLE FOR PRACTICAL 
DIFFICULTIES

 It is difficult for China to set up a permitting system 
covering all stationary sources by 2020 for the fol-
lowing reasons:

 » a. The limited resources available to the author-
ities and the sheer number of polluting installa-
tions to cover make it almost impossible to grant 
permits in such a large quantity and in such a 
short notice 

 » b. Different sectors use different techniques, 
thus creating more difficulties when setting sec-
tor-based technical specifications 

 » c. Many installations still have not gone through 
EIA procedures and many small-sized ones are 
operating off the regulator’s radar 

In order to tackle the issues above and prevent ille-
gal installations from getting around regulation, the 
Measures provided for a time period for voluntary 
commitment in Articles 61 and 62 of its supplemen-
tary rules. Where the permits are to be granted for 
the first time, for construction projects without ap-
proval of the EIA report or the relevant materials, or 
for installations with pollution prevention and con-
trol facilities, or measures failing to meet the per-
mit standard, the environmental department may 
grant the permit anyway on the condition that the 

operators will submit a correction or improvement 
plan in the future. 

However, the permits should include the unsolved 
problems and set out a time frame and the meas-
ures required to correct it. If correction is made by 
the deadline, the operators many apply to the en-
vironmental department for a permit modifications 
and the latter shall make changes in accordance 
with Chapter 5 of the Measures. However, for those 
who fail to do so within the time limit, the competent 
authorities may order them to suspend production 
or shut down, and have their permits revoked ac-
cording to Article 50 of the Measures. In other 
words, applicants not meeting the criteria may still 
obtain a permit on the condition that corrections 
will be made within a specified timeframe. The rules 
are relaxed to encourage more applications from 
operators of polluting installations. 

Although it seems it will enable more installations 
to get permits, those failing to bring themselves up 
to the standards before the deadline will still be 
closed down. For standards that are easy to meet, 
operators are certainly willing to observe the re-
quirements and get their permits. But for operators 
struggling with legacy problems or having insur-
mountable difficulties in meeting the standards, no 
matter how long the grace period is, the operators 
are likely to fail anyway. 

For installations not up to the standards and unwill-
ing or unable to make the necessary improvements, 
their emissions are likely to exceed the limit val-
ues and penalties are bound to ensue. So they are 
caught in a dilemma: either they operate in breach 
of the limit values and get fined or they observe the 
limit values and eventually close down. Neither is 
an ideal solution for the operator. The “conditional” 
permitting system in essence is a suspended sen-
tence. In these circumstances, criminals will not turn 
themselves in just because they can get a sentence 
but with a reprieve. As a result, operators who have 
figured this out will not apply for a permit and the 
system will not eradicate corporate offenders and 
those operating off the regulatory radar.
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6. Key issues to be addressed 
by the Regulation on Pollutant 
Discharge Permitting 
Administration 

During the many discussions and correspondence 
on the consultation on Pollutant Discharge Permit-
ting there was strong support for the principals and 
concepts. This was linked with an enthusiasm to 
continue to improve the efficiency and effectiveness 
of the environmental regulatory system. Various 
suggestions were made for the Regulation on Pollut-
ant Discharge Permitting Administration in the spirit 
of positive cooperation. The key issues are identified 
below.

6.1 PRINCIPLES

An “All-in-one” Management Model is desirable. The 
Regulation should make sure that the Permitting Re-
gime will be at the core of the management of the 
stationary pollution sources. It will serve as the legal 
basis for compliance, enforcement and public su-
pervision. The regulation should also make sure that 
the permitting regime is well connected with other 
environmental management systems, such as the 
pollution total control scheme and the EIA system. It 
should also provide data on pollution discharges for 
environmental taxation, annual environmental sta-
tus review, evaluation of total pollutants amounts, 
inventory of pollution sources etc. The goal is to 
make sure that one permit covers the whole pro-
duction process of the stationary sources and that 
all types of pollutants are managed in an integrated 
manner. In other words, the drive is to establish a 
comprehensive permitting system that is integrated, 
tailored, information-based, technology-based, and 
law-based. 

All stationary sources must be included. In order 
to fulfil the objective to complete verification and 
the granting of permits for all stationary pollution 

sources by 2020, the Regulation should expand 
the coverage of the permit regime compared to the 
Measures.

 » a. The scope of pollution types should be ex-
panded – solid waste included in the permit 
regime and requirements for other types of pol-
lutions also included

 » b. Discharge to marine areas included in the per-
mit regime 

Further improvements should be made to the clas-
sified management approach. A new category, man-
agement by registration, for installations that do not 
require a full permit has to be created.

The ultimate goal of the permit regulation is to 
improve environmental quality. Therefore, the 
regulation should stipulate requirements for non-at-
tainment areas to be set higher for pollution dis-
charges and stricter total emission control imposed. 
In addition, the regulation should support stronger 
permit-based interim and long term standards to 
further improve the environment.

More effective systems are required to ensure 
better performance by discharging units. The Reg-
ulation should contain detailed articles on permit 
application, permit and licence management, per-
mit-based discharge, identification of discharge 
points, self-monitoring, record keeping and report-
ing, uploading information onto the national permit 
management platform and open to public, cooper-
ating with inspections, a credit system, and penalties 
for discharging in violation of or without a permit. 
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6.2 EXISTING LAWS AND POLICES 

The requirements for a permitting system that cov-
ers multiple types of pollutants from all stationary 
sources can be found in many other laws and poli-
cies in China.

6.2.1 Legal Requirements for Permits 
to Cover Multiple Types of Pollutants 

According to the second paragraph, Article 45 of the 
Environmental Protection Law, Enterprises, public 
institutions, and other businesses subject to pollut-
ant discharge licensing management shall discharge 
pollutants according to the requirements of their 
respective pollutant discharge licenses; and those 
without a pollutant discharge license may not dis-
charge pollutants. At the same time, the second par-
agraph of Article 22 of the Water Law, also requires 
that an enterprise or public institution which direct-
ly or indirectly discharges industrial waste water or 
medical sewage to waters, or waste water or sewage 
that may be discharged after a pollutant discharge 
license is obtained as required, shall obtain a pollut-
ant discharge license.

An entity operating facilities for the centralized treat-
ment of urban sewage shall also obtain a pollutant 
discharge license. There are similar requirements in 
Article 19 of the Air law - Enterprises and public in-
stitutions discharging industrial waste gases or the 
toxic or hazardous air pollutants listed in the cat-
alogue specified in Article 78 of this Law, business 
entities using coal heat sources for central heating 
facilities, and other entities subject to pollutant dis-
charging licensing administration shall obtain a pol-
lutant discharge license. 

6.2.2  Multiple Pollutants 

Under “the Opinions of the CPC Central Committee 
and the State Council on Strengthening Ecological 
Environment Protection and Resolutely Fighting the 
Uphill Battle of Pollution Prevention and Control”, 
the permitting system should cover all stationary 
pollution sources and achieve coordinated control 
of multiple pollutants. The 13th Five-year Plan for 
Ecological Protection sets the target of “establishing 
a permitting system covering all stationary sources”. 

6.2.3 Challenges in expanding the 
coverage of the permitting system 

Existing legal requirements pose obstacles for the 
management of noise and solid waste to be includ-
ed in the permitting system. The scope of managing 
marine pollution through permitting system is also 
limited, requiring revisions to relevant laws and reg-
ulations to ensure consistency. 

According to the Environmental Protection Law, 
“The state shall, according to the law, apply a per-
mitting system to the discharge of pollutants”. In 
other words, the application of the permitting sys-
tem should be based on specific legal requirements. 
However, including the management of noise and 
solid waste into the permitting system in China lacks 
a legal basis. There is no mention of a permitting 
scheme in the Noise Prevention and Control Law 
and Solid Waste Pollution Prevention and Control 
Law. Only dumping waste into the oceans needs 
a permit under the current Marine Environmental 
Protection Law, hence there is very limited scope for 
the permitting of marine pollution. A change of cur-
rent laws and regulations is needed to expand the 
coverage of the permitting system. 

6.3 CONNECTING THE PERMITTING 
SYSTEM WITH OTHER SYSTEMS 

6.3.1 Connecting the permitting 
system with EIA

Both EIA and permitting are tools for environmen-
tal governance. The two are always intertwined but 
at the same time independent of each other. The 
Implementation Plan explicitly stated that EIA is the 
environmental threshold a proposed project has to 
cross, for it provides the legality for enterprises to 
discharge pollutants during operation. The EIA sys-
tem must be well connected to the permitting system 
to enable whole-process management of pollution 
prevention, treatment and emission control. 

 » a. It is believed that EIA should be the prereq-
uisite of permitting, which means the two are 
bound together. The way to connect EIA and per-
mitting is that EIA must be undertaken before a 
permit is granted. However, a closer look at the 
Implementation Plan and the Management Mea-
sures for Emission Permitting System (For Trial 
Implementation) reveals that no wording about 
“prerequisite” is mentioned in either document.
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 » b. Emission permitting is at the core of regulating 
stationary pollution sources, but it cannot solve 
all the problems in environmental management. 
Problems such as “construction without approv-
al or actual construction inconsistent with the 
approved proposal” arising from EIA cannot be 
resolved unless we exercise stronger oversight 
during and after EIA and carry out special actions 
against non-compliance.

 » c. Coordinated use of different environment 
management instruments is needed to speed up 
the permitting and build a permitting system that 
covers all industries.

It is suggested that the permitting system should be 
designed as follows:

 » a. Since the implementation of the Regulation, 
any new projects or intentions to change or 
enlarge old ones should undergo an EIA in ac-
cordance with the law and the result of the re-
view of the EIA considered before an application 
for a permit is made. EIA is the prerequisite of 
permitting.

 » b. Starting from 1 January 2015, for projects that 
have obtained EIA approval, the emission-rele-
vant content in the EIA and review opinion should 
be included in the permit. Where the emission 
level associated with EIA is stricter than that us-
ing the standard calculating method, or that set 
under the total control requirement, or that set 
by the compliance plan within specific period, or 
emission limit set during specific period, the per-
missible amount of emission should be deter-
mined according to the EIA documents and the 
review opinions.

 » c. The environmental and ecological depart-
ments should work to standardise the classified 
management of pollution sources, identification 
of pollution sources, the emission calculation 
methods, and technical specifications for out-
lets. They must carry out integrated permitting 
system covering different types of pollutants, 
exercise whole-process management and coor-
dinated control over multiple pollutants. The EIA 
must be linked with the management system and 
the technical specifications of the permitting sys-
tem so that the two systems are interconnected.

 » d. Being regulated by a permitting system doesn’t 
mean that there is any exemption from adminis-
trative penalties. Any non-compliance will also be 
subject to administrative penalties. 

In granting the permit and regulating the compli-
ance, it is suggested that the EIA is connected with 
the permitting scheme for new projects. EIA and the 
permitting scheme should function in accordance 
with the same catalogue for the classified manage-
ment of stationary pollution sources. For verification 
against the requirements of a permit and EIA there 
should be a single unified technical specification for 
emission sources including the specification of out-
lets, emission concentrations and emission limits. 

Existing projects can be at different stages of their 
EIA and how they can be linked to the permitting 
system will vary from case to case. Emission limits 
in the permitting system should be set strictly in 
accordance with the total emission limit and the 
emission permitting technical specification for the 
relevant industries.

 » a. For projects that obtain EIA approval after 1 
January 2015, the limit for emissions in permits 
should meet the requirements of the EIA docu-
ment and its approval. 

 » b. For those projects without EIA documents, 
where the projects comply with the emission 
standard and environmental standard and fit in 
the regional production capacity, the permit with 
emission limits based on industrial emission per-
mitting technical specifications can be granted to 
the projects. The permit should also specify the 
requirements for going through EIA procedures 
within one year, during which the enterprises 
can operate as usual. 

 » c. For those projects without EIA documents, 
where the projects comply with the emission 
standards but don’t fit in the regional produc-
tion capacity or the environmental standard, the 
enterprises can still obtain a permit if they can 
present proof of meeting an emission amount 
after upgrading the capacity or purchasing it 
through emission trading. The emission limit can 
be determined based on the permitting technical 
specification and regional environmental quality. 

 » d. For those projects with EIA documents, where 
the actual projects are inconsistent with the ap-
proved proposal, the Law of EIA and relevant laws 
should be consulted to decide whether the case 
falls into the category of substantial changes. Proj-
ects in industries which are exceeding the require-
ments of the EIA, such as steel, cement, electrolytic 
aluminium, and plate glass should replace or re-
duce the old capacity according to the law and any 
new projects in these industries should be banned. 
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In permitting projects undergoing substantial 
changes, the emission limit in the permit should be 
set in accordance with the EIA approval made for 
the previous capacity. The permit should also spec-
ify the requirements on going through EIA proce-
dures within one year, during which the enterprises 
can operate as usual. If the permit needs adjusting 
after the EIA, the discharging unit can apply for the 
change of permit. 

For projects which are not undergoing substantial 
changes, a second EIA is not needed. Permits can 
be granted according to the technical specification, 
regional environmental quality and the previous EIA 
approval. 

Projects with a valid EIA approval but incorrect emis-
sion data (zero emission, for example) should be 
handled as making substantial changes.

For projects with valid EIA approval but emissions 
higher than the national or regional level, EIA ap-
proval should be included in the permit. 

6.3.2 Connecting the Permitting 
System with the Total Emission 
Control System
A comprehensive permitting system requires reform 
of the current total emission control system based 
on administrative divisions. An improved permitting 
system is key to ensuring effective environmental 
quality improvement through total emission control. 
Under the new permitting system it is expected that 
through permitting, the responsibility for improving 
the environmental quality of regions will be shoul-
dered by the relevant institutions and companies. 
Currently, total emission control is carried out solely 
based on administrative divisions. That is to say, the 
total emission limit is broken down from higher level 
administrative regions to lower level administrative 
regions. In the future, with the new permitting sys-
tem, which will manage emissions on a case by case 
basis, the total emission control system that used to 
be based on administrative divisions will be based 
on discharging institutions and companies.

For regions whose environmental quality is not up to 
the standard, tighter emission standards or stricter 
permissible emission amounts shall be imposed on 
discharging units in the region, so as to further im-
prove the region’s environmental quality. The types 
of pollutants covered by the total emission control 
system shall also be expanded to all pollutants 
with effects on the environment. Gradually, total 

emission control should be achieved by controlling 
stationary sources. In the future discharging units 
will get one single integrated permit with bespoke 
requirements and conditions.

Total emission control requirements should be writ-
ten into permits. When making local environmental 
quality improvement plans (to meet environmental 
quality objectives set for the region), local environ-
mental protection departments shall assign the task 
of emission reduction to discharging units within the 
region.

The sum of permissible emission amounts for all 
discharging units within the region must not exceed 
the total emission amounts for the region. The sum 
of actual total emission amounts from discharging 
units in the region gives the total emission in the re-
gion. In regions where environmental quality is not 
up to standard or which fail to achieve the environ-
mental improvement objectives, allowance for key 
pollutants to be discharged by new projects or pro-
jects with significant changes and expansion shall 
be acquired from actual reductions of emissions by 
other discharging units within the region.

In conclusion, the connection between the permit-
ting system and the total emission control system 
can be reflected in the following aspects: 

 » a. The new total emission control system will be 
based on emission amounts by discharging insti-
tutions and companies (stationary sources). Sev-
eral transitions are needed- the transition from 
a top-down approach to a bottom-up approach, 
from including all polluting sources to stationary 
sources only, from administrative division based 
to discharging institution and company-based.

 » b. The total emission amount set for a region is 
the sum of all permissible emission amounts pre-
scribed in the permits of all stationary discharg-
ing institutes and companies within the region. 

 » c. The goal of total emission control is to achieve 
environmental quality improvement. In regions 
whose environmental quality is not up to the 
standard or which fail to achieve the environ-
mental improvement objectives, local govern-
ments shall set clear targets for permissible total 
emission amount of key pollutants. The govern-
ment shall achieve environmental quality im-
provement by reducing permissible emissions in 
the permits or by encouraging actual reductions 
of emissions through technology upgrade, clean 
production and etc.
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6.3.3 Connecting the Permitting 
System with the Emission Trading 
System
In 2017 pilot projects with simple systems for 
emission trading were established in 11 prov-
inces in China (Jiangsu, Zhejiang, Tianjin, Hubei, 
Hunan, Shanxi, Inner Mongolia, Chongqing, Hebei, 
Shaanxi and Henan). In these provinces, functional 
primary markets have been set up led by govern-
ments, while their secondary markets led by com-
panies are still being cultivated. Below are the key 
achievements:

 » a. Local regulatory documents on management 
methods, trading methods, bidding methods, 
pricing methods, technical specifications and 
etc. have been issued. Provinces like Zhejiang 
and Chongqing are seeking to consolidate the 
outcomes of the pilot projects by issuing local 
legislation to establish the legal position of emis-
sion trading and the use of emission rights with 
compensation.

 » b. Local capacities have been enhanced. Trading 
system and settlements platforms have been es-
tablished in all pilot projects with division-level 
emission trading centres set up in seven provinc-
es. Online monitoring is connected with emission 
trading. 

 » c. Combining the trading market with environ-
mental regulation measures. All parties are in-
centivized to participate in pollution reduction.

 » d. Opened up new channels for raising environ-
mental protection funds. In Hunan, mechanisms 
to encourage social capital participation in emis-
sion management and emission trading were 
established. In Zhejiang, through emission trad-
ing, sources of environmental protection fund-
ing have expanded from the fiscal budget alone 
to a combination of market and government 
instruments.

 » e. Innovative policy and mechanisms to im-
prove environmental governance. For example: 
Chongqing has established an emission trading 
management centre responsible for ensuring 
the achievement of the regional emission cap, 
updating data on polluting sources, manage-
ment of trading allowance, resources and envi-
ronment exchange, responsibility for disclosing 
trading information, organizing bidding and pub-
lishing trading results.

f. The market has played a role in allocating envi-
ronmental resources. It has helped improve en-
vironmental awareness of local government and 
companies. It has also galvanized industrial transi-
tion and upgrading.

During the process, challenges were also 
encountered:

 » a. Lack of clear legal definition and requirements. 
The ownership of emission rights. Who owns 
emission rights? Is an emission right a type of 
right associated with the ownership of the pollut-
ing process or activity? It remains unclear wheth-
er the government has the right to recover the 
emission rights of a company. It is also impossible 
to grant certificates to confirm emission rights 
acquired through compensations paid. It is also 
facing difficulties connecting with the new tax 
system.

 » b. Unclear policy definition. What types of pollut-
ants are applicable for the paid use policy and 
what for emission trading: The professional com-
munity remains hesitant and doubtful on emis-
sion trading for water pollutants. Can the lower 
stream and upper stream of large lakes and river 
basins trade their emission allowances? Can it be 
allowed between wastewater treatment plants? 
Unclear policy may lead to unfair situation.

 » c. Inconsistent pricing methods and allocation of 
allowances. 

 » d. Supporting management system are lagging 
behind. How to ensure accurate measurement 
of emission amounts is a long-time challenge for 
regulating departments. The authenticity and 
accuracy of monitoring data is constantly chal-
lenged, falsification of data and secret discharg-
ing continue despite prohibition. 

 » e. Unbalanced development, in the “paid use” 
scheme in particular. Zhejiang, Chongqing and 
Hunan are quite advanced while obstacles have 
been met in provinces such as Inner Mongolia, 
Shaanxi and Shanxi.

 » f. Secondary market is in general not active 
enough.

In connecting the permitting system and the emis-
sion trading system

 » a. It needs to be established that the permissi-
ble emission amounts prescribed in a permit is 
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the only certificate that can confirm the emission 
right in emission trading.

 » b. We should encourage trading between com-
panies, rather than trading between government 
and companies

 » c. The reduction achieved by companies through 
reducing capacity or sub-load production cannot 
be used for emission trading. Only reductions 
achieved by industrial upgrading, clean produc-
tion and technical upgrade can be traded in ac-
cordance with rules.

 » d. Allowances for new projects (or projects with 
major changes or expansions) in regions whose 
environmental quality is not up to the standard 
can only be achieved through emission trading 
within the region

 » e. Companies with changes in permissible emis-
sion amounts achieved through emission trading 
shall proactively apply for changes to be made in 
permits. The trading cannot be confirmed with-
out changes officially made in the permit.

6.3.4 Connecting the Permitting 
System with environmental taxes, 
environmental statistics and other 
systems
Since the reform and opening up of China’s econo-
my, many mechanisms, such as EIA, discharge fees, 
total emission control and permitting have been 
established in China to improve control of pollution 
discharges. However, at least in the management 
of stationary sources, these systems are not well 
connected. The key to establishing all the necessary 
connections in stationary source management lies 
in the permitting system. The permitting system will 
be the core for managing stationary sources in the 
future. The actual emission amounts recorded in 
the permits will provide the basic data for future en-
vironmental management, environmental statistics, 
and environmental tax.
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7. Compliance and 
enforcement in China 

7.1 ENFORCEMENT 

7.1.1 Approaches and items covered in 
enforcement actions

According to the Implementation Plan for Permitting 
System Controlling Pollutant Discharge, the key in 
implement permitting system is to regulate based 
on permits. Given that all environmental manage-
ment requirements for a company are prescribed in 
a permit, enforcement for stationary sources should 
be based on permits.

Currently, the most common way in China of enforc-
ing permits is on-site inspection. On-site inspections 
should be conducted by more than two inspectors 
with licenses. The inspections shall be carried out 
in accordance with on-site inspection and enforce-
ment plans prepared in advance and enforcement 
records shall be kept.

Existing regulatory documents on procedures for 
on-site inspection include “Technical Specifications 
for on-site Inspections on Discharging Industrial 
Sites” issued by the former Ministry of Environmen-
tal Protection, the “Guidance for on-site Inspections 
on Discharging Industrial Site” issued by Shandong 
province, which listed key items to check on sites in-
cludes emissions to air and water, as well as noise 
and waste. In Zhejiang, guidance was also issued 
which clarified the procedure with practical solu-
tions for key challenges such as verification and 
calculation of action emission amounts, compliance 
checking, best available techniques, self-monitoring 
etc. In its annex, it also provided checklists for on-
site inspections for coal-fired plants and the paper 
industry.

On-site inspection requires competent authorities 
(environmental protection departments) to collect 
relevant materials and information, draft plans and 

determine key items to check. The actual emission 
amounts from a company can be verified through 
methods such as enforcement monitoring, review-
ing environmental ledger and others. The key is to 
check whether the emission data reported by the 
company is authentic and accurate, whether the 
company is discharging in compliance with require-
ments. Online monitoring data provided by dis-
charging companies and institutes can be used as 
the basis for enforcement.

Take the example of Zhejiang. On-site inspection in 
Zhejiang mainly covers two aspects:

 » a. Whether the plant which is discharging has a 
permit.

 » b. Whether the plant is discharging in accordance 
with the permit.

The process is shown below: (next page)

At the same time, the inspectors should fill out the 
inspection checklists and the technical verification 
lists (industry specific) on site, then upload the lists 
to the relevant platforms together with the inspec-
tion records and materials collected.

An example of an inspection plan is given below 
(next page)

7.1.2 Enforcement improvement

To further enhance enforcement, changes and im-
provement measures were adopted at national and 
local levels, including:

 » a. New enforcement approaches —“surprise 
checks by ‘surprise’ inspectors (inspectors who 
were not told in advance which installation to 
check) + disclosure of inspection report”
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 – This new enforcement approach was first pro-
posed in July 2015 by a “Notice on Enhancing 
Regulation during and after Inspections “ to 
supplement routine inspections. The imple-
mentation plan issued later asked environ-
mental protection departments at municipal 
and county levels to list all polluting sources 
as potential targets for surprise inspections. 
During these surprise checks, key items to 
check include the functioning of the pollution 
control prevention facilities, pollutant emis-
sions, EIA, and the implementation of its en-
vironmental management system. In August 
2017, the method was required to be used 
in inspections carried out for coal-fired plants 
and the paper industry. By 2017, the surprise 
checks by surprise inspectors + disclosure 
system has been established by all environ-
mental protection departments at municipal 
and county level.  

 » b. Combining on-site and off-site inspection

 – In addition to on-site inspections, competent 
authorities can check company compliance 
by reviewing their reports and their data dis-
closed on the national permit management 
platform. 

 » c. Frequencies of routine and surprise inspec-
tions planned, based on the scale and compli-
ance record of emission sources

 – Emission sources shall be checked by catego-
ries. Key emission sources shall be regulated 
with stricter requirements. While for non-
key emission sources, they can be checked 
through surprise inspections. The compliance 
record can be an important factor in plan-
ning the frequencies of inspections. The size 
of the inspection team and the jurisdiction, 
the number of polluting sources, compliance 
status of companies, environmental quality 
in the area, complaints from the public and 
others can all be factors for consideration in 
developing inspection plans.

 » d. Support from third party agencies in enforce-
ment and inspections

 – Ever since the reform in the permitting sys-
tem started in 2016, permit management at 
local level has faced many practical challeng-
es such as insufficient staff, limited expertise 
and management skills. To address these 
issues, many new approaches have been 

developed at local level. For example, the 
environmental protection and water protec-
tion bureau of Baoan District, Shenzhen has 
developed cooperation with the environmen-
tal training college of Guangdong Province 
(affiliated to Guangdong Environmental Pro-
tection Bureau). Over 210 professionals from 
the college were hired to support routine 
inspections carried out by Baoan District En-
vironmental Protection and Water Protection 
Bureau, effectively enhancing the inspection 
capacity of the local government.

7.2 LEGAL LIABILITY OF THIRD-PARTY 
AGENCIES

7.2.1 Third-party agencies

In the permitting regime, it usually requires a lot of 
effort and human resources to review application 
materials, to conduct follow-up research, to build 
and maintain the database etc. Hence, it is almost 
impossible for the government to take on the job 
alone and the government has to rely on support 
from agencies/institutes directly under them and 
research institutes. On the other hand, there are 
also wide demands among companies for technical 
support from environmental consultants for tasks 
such as filling out applications, monitoring, and 
compiling reports. However, only a few companies 
are equipped with an environmental department or 
environmental professionals. Most of them rely on 
the services provided by third-party companies in 
the market. Third-party service provision is the likely 
future trend and will meet the common demands of 
industry and government.

A third-party service provider is an independent and 
professional expert in environmental governance 
commissioned or contracted by discharging units 
responsible for managing their own emissions. 
These third-party agencies are active in the market 
and are usually paid to carry out assessment, mon-
itoring, operation and environmental management 
tasks assigned by the discharging units. Their advan-
tages include:

 » a. Providing expertise and resources to improve 
the operation efficiency of pollution control facil-
ities to achieve better emission control

 » b. Balancing out the resource pressures on the 
discharging units and the permitting authorities
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Inspection plan for coal-fired plants and paper industry

Key items to check in these industries include:

(1) Severe punishment for discharging with-
out permits.
Inspections will be carried out in accordance with 
the list developed earlier on discharging compa-
nies without a permit (by June 30 2017, hereinafter 
referred to as the list). All discharging companies 
without a permit will be punished severely in ac-
cordance with the environmental protection law, 
the air law and the water law. Those who refuse 
to abide by the order to stop discharging will be 
transferred to be handled by the public security 
department.

(2) Check and punish where emissions are 
exceeding the permitted concentration limit
For companies with permits, the key is to check 
whether its major outlets are discharging in ac-
cordance with permitted emission limits. Regions 
with better resources can also check whether the 
discharging company is acting in accordance with 
other requirements and conditions in the permit. 
The inspection is based on self-monitoring data 

provided by companies. Enforcement monitoring 
shall be imposed on companies without self-mon-
itoring or on companies whose monitoring data is 
questionable. Penalties will be imposed on those 
who discharge outside permitted concentration 
limits. All non-compliant companies shall take 
measures to rectify their performance within a 
specified time limit. If not, the inspection authority 
will report the company to the local government 
to shut down the company.

(3) Urge companies to carry out self-mon-
itoring. Inspections shall also cover the 
self-monitoring situation of a discharging 
company with a permit
The focus shall be on whether there is self-mon-
itoring, the location where the monitoring equip-
ment is set, the types of the pollutants monitored, 
and the monitoring frequency. Companies who 
did not carry out self-monitoring in accordance 
with requirements and those who did not keep 
the original records of the monitoring results 
will be punished according to relevant laws and 
regulations.

Inspection Process

On-site 
inspection

Discharging 
with a permit?

Discharging 
in accordance 
with a permit?

New permit

Change and 
renewal

Basic information

Review of relevant 
materials

On-site inspections

Was the permit granted

Was the permt displayed properly in accordance 
with reqyirement so that is conveniant for the 
inspectors to check

The valid period of the permit

Environmental ledger/records

Implementation reports

Self-monotoring reports

Outlet setting

Emission data (concentration and total amounts)

Opération situation of major production and 
pollution prevention facilities
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 » c. The expertise of a third party service provider 
can contribute to industrial upgrade and eco-
nomic growth 

By broad definition, third-party service providers 
include: EIA agencies, environmental monitoring 
agencies, agencies specialized in operation and 
maintenance, and environmental service compa-
nies. In the narrow sense, third-party environmen-
tal governance providers are environmental service 
companies only.

7.2.2 Services provided by third party 
agencies.

Currently in China, third-party agencies are usually 
involved in two streams of work: to provide support 
for government bodies and to provide services for 
companies. Through reform, in the future, agencies/
institutes directly under environmental departments 
of the government can be transformed to provide 
third-party services for governments together with 
universities and other research institutes. The scope 
of their services can cover the review of permit ap-
plications, follow-up research on the permitting sys-
tem, construction and maintenance of database. 
Polluting units can hire environmental consultancies 
as a third-party to help them with permit applica-
tions, permit change, permit renewal, daily moni-
toring, data compiling, drafting compliance report, 
keeping a ledger etc. 

7.2.3 Management of third-party 
agencies

Given there are two types of agencies with differ-
ent targeted customers, accordingly, they should be 
managed differently.

 » a. Third party agencies who provide services for 
the government shall act according to a contract 
signed between them and the government. Ac-
cording to the Management Measures in princi-
ple, the third-party agency shall be responsible 
for the authenticity and the accuracy of the tech-
nical reports it produced. Unintentional errors 
made by third party agencies can be ordered to 
be corrected by government. If the government 
department finds that the entrusted third party 
agency conceals, manipulates, falsifies or makes 
major errors or malicious collusion, the depart-
ment shall immediately terminate the service 
relationship, record it in the credit archive, and 
publicise the failure on the national platform for 

permit management. In case of a crime, the third 
party  shall be held accountable according to the 
law. 

 » b. For third party agencies who provide services 
for companies, they shall assume their obliga-
tions as prescribed by the contracts and in ac-
cordance with relevant laws and standards. The 
company shall be held accountable for the ac-
tions of the agency it entrusted. According to the 
Opinions on Promoting the Role of Third Party 
Agencies in Environmental Governance, the du-
ties and obligations of a third party agency are 
prescribed in its contract with the company. 
However, if it is found by the government that 
the third party agency, in its own interests, fal-
sifies information, manipulates data or conducts 
malicious collusion with the company, which has 
led to serious consequences, the third party 
agency shall be held liable.
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8. Building on EU experience

Workshops and discussions between environmental 
policy makers, regulators and administrators from 
China and the EU identified many issues around 
the implementation of integrated environmental 
permitting in common. The details of the develop-
ment and delivery of integrated pollutant discharge 
permitting in the EU are described separately. This 
section draws on the EU experience of the imple-
mentation of integrated permitting and describes 
how it could be considered in the context of the de-
livery of pollutant discharge permitting in China.

8.1 BACKGROUND

The EU initiated its implementation of comprehen-
sive environmental permitting in the 1970s and 
truly integrated environmental permitting was fully 
implemented in 2010. In the interim a wide range of 
measures relating to aspects such as environmental 
impact assessment (EIA) and emissions trading were 
developed and implemented across the community. 
It was a challenging transition but has delivered a 
regulatory framework which is clear and consistent 
securing the best outcome for the environment as 
a whole. It also benefited from the collaboration of 
representatives and experts from lawmakers, reg-
ulators, industry and public representatives of 28 
nations. The skills and experiences of implement-
ing and operating an integrated permitting process 
are available to be shared with governments, public 
and commercial bodies across the world. It is be-
holden on those with the experience to share it with 
other countries seeking to implement integrated 
permitting.

8.2 Time and resources for 
implementation of the new permitting

The availability of resources is an issue which has 
faced regulators and administrators in many EU 
countries when implementing integrated permit 
regulation. It has been suggested that the easiest 
solution is to rebrand or relabel existing permits and 
regulatory arrangements. However, this fails to chal-
lenge and change the ways of thinking of operators 

of polluting activities and their regulators. It also fails 
to deliver the desired outcomes and benefits of a 
new integrated approach. Methods used in the EU 
have included:

 » a. Taking a risk based approach where for exam-
ple the activities with the greatest or worst im-
pact on the environment, or the least competent 
management or most likely to breach emission 
limits are permitted first

 » b. Drawing in staff from elsewhere or paying 
third parties to undertake some of the permit 
determination work. This could include assess-
ment of the information in the application or pre-
paring the outline of the permit for subsequent 
completion.

 » c. Grouping activities within an industry sector 
together and determining their permit appli-
cations together. This can mean that everyone 
becomes more familiar with the technical details 
for the particular sector, its issues and the permit 
requirements.

 » d. Developing standard application and permit 
templates for industry sectors so that polluters 
and regulators focus on the most important 
issues.

 » e. The environmental regulator should work with 
individual operators of polluting activities and 
their trade associations to help them prepare for 
the new permitting system and prepare permit 
applications. This ensures that the information 
required by the regulator is included in the per-
mit application and the determination of the ap-
plication can be quicker.

8.3 The legal basis of the permit and 
responsibility for any errors

In the EU any operator who wants to undertake an 
activity included in the prescribed list of activities 
must have a permit before they can undertake the 
activity. By the end of the implementation phase any 
operator without a permit must shut down. If the 
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operator of the polluting activity cannot achieve the 
standards expected of the activity they may make 
the case that the implementation of the standards 
should be deferred. This may be acceptable in ex-
ceptional circumstances but the permit must con-
tain a clear justification for the delay and a timetable 
for the activity to come up to specified standards.

If the operator or the regulator has made a mistake 
such that there is an unintentional error in the per-
mit, then the error should be corrected immedi-
ately. The permit is a “living“ document and should 
be updated or corrected as required in the light of 
knowledge about the environment, the activity and 
changes to that knowledge. If the operator has de-
liberately provided false information or failed to 
provide information the regulator can change the 
permit and will take appropriate legal action against 
the operator.

If the operator wants to make a significant change 
to the permitted activity then they must ask for a 
variation of their permit. They must provide the reg-
ulator with a justification for the change and an as-
sessment of the environmental consequences. Only 
if the regulator accepts the changes requested can 
the permit be changed.

The operator is responsible for the permit and 
compliance with all the conditions in it. These may 
include monitoring the activity and reporting the re-
sults of the monitoring and the performance of the 
processes. This includes reporting any breaches of 
the limits or other requirements of the permit. The 
reports must be submitted to the regulator as re-
quired in the permit and failure to report is a failure 
to comply with the permit. The operator may also be 
required by conditions in the permit to make infor-
mation including monitoring results available to the 
public. This could include placing information on a 
public register or on a web site.

8.4 THE LEVEL OF DETAIL REQUIRED IN 
THE PERMIT

The EU regulations specify what information is re-
quired to be supplied in the permit application and 
in the permit. They include the location and type 
of activity undertaken, details of the activity and its 
releases to the environment, monitoring of the re-
leased and the reporting of the performance of the 
activity and the releases. The technology and tech-
niques used in the activity are important as they 
determine the types and general levels of release. 

However the actual levels of release are determined 
by the way the process is operated. It is therefore im-
portant that the permit focuses on the principle op-
erating parameters and the principle releases from 
an environmental viewpoint. The company manage-
ment system should include all the details of the 
operation and management of the plant including 
all the release points and discharges. The more im-
portant release points and discharges, monitoring 
methods and frequency should normally be includ-
ed in the permit. A requirement in a permit for an 
effective and audited management system should 
ensure that the polluter identifies and controls all 
releases. 

8.5 THE RELATIONSHIP BETWEEN THE 
PERMIT AND EIA

In the EU, the requirement for an EIA is complemen-
tary to integrated environmental permitting in the 
achievement of the best outcome for the environ-
ment. The activities which require an EIA and what 
is required in an EIA are specified in separate legis-
lation to the integrated permitting legislation. This 
is because the EIA legislation was developed well 
before the permitting legislation.

Some activities require an EIA (major infrastructure 
such as an airport) but do not require an integrated 
permit and some require a permit but not an EIA 
(small scale production). 

Where an EIA is required it must be produced to the 
requirements of the regulations and submitted to 
the planning authority, usually the local municipality, 
town or city. There it is assessed by the local plan-
ning and environmental experts as to whether it 
meets the requirements of the regulations. It is then 
used by the planning authority to decide whether 
the plant or process should receive planning per-
missions and can be constructed. The planning 
authority may include additional requirements on 
the location, design and operation of the activity as 
a result of the EIA. These will relate to the wildlife, 
amenity, access, use of resources, impact on neigh-
bouring people and activities. They will not specifi-
cally apply to the polluting activity or its releases to 
the environment other than possibly the impact of 
chimney height.

A copy of the EIA is submitted to the environmental 
regulator to help the regulator assess the effects of 
the proposed activity on the environment. If there is 
a likely significant impact the regulator may consult 
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with planning and environmental counterparts and 
may impose tighter standards on the design, oper-
ation or emissions from the plant or process. The 
environmental regulator is unlikely to consider the 
commercial or local need for a particular process or 
activity.

8.6 THE SETTING OF STANDARDS

In the EU operators are required to use the best 
available techniques and the technology, opera-
tions, releases and monitoring associated with the 
best available techniques are included in the per-
mit. The identification and specification of what 
constitute the best available techniques are derived 
from discussions and conclusions by experts from 
each of the EU member states. These experts may 
be regulators, industry representatives or from 
other interested organisations. The use of this in-
ternational arrangement ensures that ideas and 
experience from all EU countries is considered and 
that the conclusions represent the best and most 
advanced thinking. It encourages a spirit of collabo-
ration between industry and regulators which is re-
flected in the applications for and the determination 
of the permits. It also establishes a common stand-
ard, a level playing field, across EU countries and 
businesses. It also makes it easier for businesses 
and encourages businesses to identify where these 
standards are not being applied and operators are 
trying to undercut their competitors economically 
and environmentally. 

This open and collaborative approach encourages 
environmental and economic innovation and the 
sharing of best practice within and across sectors. 
Details of the standards for each of the industries 
covered by integrated environmental permitting are 
publically available generating public understanding 
and confidence in the technologies and standards 
being required.

8.7 PERMITTED EMISSION 
QUANTITY/VOLUME AND OVERALL 
ENVIRONMENTAL CAPACITY

An important part of environmental regulation in 
China and Europe has been the recognition of and 
taking into account, the capacity of the environment 
to receive a quantity of pollution without significant-
ly adversely affecting the receiving environmental 
medium. This is especially important in discharg-
es to water such as a river or lake with a definable 
physical capacity. Concentration limits, above which 
there are detectable adverse impacts, are then used 
to determine a biological or chemical capacity for 
the receiving environmental medium.

In the EU the principle behind determining a level 
of release to the environment is the use of the best 
available techniques. This avoids disagreements as 
to the environmental capacity of the receiving envi-
ronment. Permitted emission quantities or volumes 
may be included in the discharge permit. The limit 
which applies in a permit is whatever is the tightest 
requirement, from the application of the best avail-
able techniques and the associated release level or 
from the maximum quantity or volume that can be 
discharged to protect the receiving environment.
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9. Improving environmental 
quality

The overall benefit of an integrated environmental 
permitting system is the resultant improvements 
to the environment. Underneath this overarching 
goal there are many other benefits which have been 
identified and experienced by the counties around 
the world which have adopted the approach. Per-
mit schemes are now working across Europe, much 
of Asia and parts of Africa. Although they may vary 
in some details the principles are similar, permit 
schemes have also introduced related benefits to 
the operators of the polluting processes, regulators 
and the public which are described below.

9.1 PERMITTING ALL SIGNIFICANT 
STATIONARY POLLUTION SOURCES

A single coherent permitting system ensures that all 
pollution sources are regulated and the best out-
come for the environment is achieved. It also en-
sures that each polluting enterprise is treated fairly 
and that the economic impacts and benefits are ex-
perienced evenly both domestically and internation-
ally levels. Ultimately it secures the most sustainable 
development possible.

9.2 TAKING INTO ACCOUNT SCALE 
AND ENVIRONMENTAL IMPACT

Regulations should identify the major pollution 
sources to be subjected to site specific integrated 
environmental permitting, embracing all releas-
es to, and the impact on, the environment as a 
whole. The driver is pollution prevention rather 
than end of pipe solutions. The use of the best 
available techniques including technology, and 
encouraging innovation and better controls, are 
considered simultaneously.

Small and medium-sized activities are subject to 
simplified permitting where they are a lower envi-
ronmental risk and the regulatory requirements can 

be proportionately less. Standard rules and registra-
tions are appropriate for the smaller activities. Per-
mits, inspections, monitoring and enforcement can 
be based on templates and standard procedures 
more readily for smaller activities. Local officers with 
expertise in the local activities may be best placed to 
regulate such activities.

However, the number of small and medium sized ac-
tivities is very much larger than the larger more pol-
luting activities. As a result, their combined impact 
on the environment can be significantly greater and 
more wide spread. Small and medium sized activi-
ties also tend to be closer to where people live and 
work causing a more localised impact. In addition 
the operators of small and medium sized activities 
often undertake several roles and attention to the 
different aspects of the polluting activity may be less. 
The operators are less likely to be qualified in envi-
ronmental aspects of their operations and less well 
equipped to respond when things go wrong. They 
are also lees likely to have the resources and money 
to improve their processes and could be more likely 
to be operating illegally or not complying with the 
legislation. Unfortunately with local officers inspect-
ing local activities there is more chance of “regulato-
ry capture” (local officers not seeing everything that 
is going on and taking the side of the operator of the 
polluting activity) and corruption. 

It is essential that all aspects of the operation and 
risks are taken into account when allocating These 
measures ensure that the resources used to advise 
on, review and determine permits, inspect and en-
force are used in the most cost effective way. They 
also ensure that the polluter’s resources are used 
in the best way to secure their permit and maintain 
compliance with its conditions. For example, a two 
MW electricity power station may have a greater 
quantity of emissions but will undertake and report 
its monitoring and require less inspection and en-
forcement than a small furnace burning waste oils, 
melting waste metals in a backstreet emitting poi-
sonous gases into the homes of people living next 
to it.
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9.3 PERMITTING AT THE APPROPRIATE 
ADMINISTRATIVE LEVEL

The level of complexity, technical knowledge and 
regulatory skills will determine where in national 
and local governance structures permit applica-
tions should be made, permits issued and enforced. 
There are advantages in this “one stop shop“ where 
one administrative body deals with all stakeholders 
and achieves a high level of consistency, although 
there can be benefits in national and regional con-
solidation or specialisation in particular industries or 
sectors. Generally the simpler the activity the more 
local the regulatory control. There can be a case for 
separating permitting, inspection and enforcement 
functions but effective coordination is required be-
tween them.

9.4 PUBLIC ACCESS TO INFORMATION

By giving the public an opportunity to comment 
on permit applications before the regulator reach-
es its decision and providing access to the permit 
and related information after the permit has been 
awarded the public can have greater confidence in 
the decision making process and its outcome. This 
also reduces the number and difficulty of challenges 
by the public and other interested parties including 
competitors.

9.5 ENGAGEMENT AND 
COLLABORATION

Engagement with individual polluting companies 
prior to, during and after the permitting process 
improves understanding and respect. This results 
in fewer challenges and improved advance notice 
of changes by the operator as well as more trust in 
the regulator by the polluter. Working together at a 
regional and national level helps establish consist-
ent national and international standards and the 
sharing of information on developments in tech-
nology and techniques as well as improvements in 
regulation.

Engagement between regulatory and advisory au-
thorities, utilities and emergency response organi-
sations improves understanding of environmental 
risks and opportunities for improvement in working 
practice and environmental outcomes.

Public data bases containing information on pro-
cesses, releases and monitoring will help the prepa-
ration for and responses to accidents and incidents.

The sharing of environmental impact information 
including environmental impact assessments (EIA) 
will help planners and organisations responsible for 
the state of the environment to ensure that the im-
pact of any development on the environment, flora 
and fauna is minimised and appropriate mitigation 
measures undertaken.
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10. Recommendations on 
China‘s future priorities and 
issues still to be addressed 
based on EU experiences

Environmental policies are being developed 
rapidly in China in response to economic 
growth and the commitment to protect and 

enhance the environment. Laws and regulations 
to implement and deliver on these policies are also 
being developed rapidly. It is challenging in the time 
available for the staff developing the legislation to 
engage with experts, practioners and other inter-
ested parties to ensure that is drafted in the most 
effective way and successfully delivers the aspira-
tions of the country.

In European counties and across the EU, laws and 
regulations are reviewed and revised as necessary 
to deliver the intended controls and outcomes. The 
development of integrated permitting is no different. 
Changes are also required as scientific understand-
ing, technical knowledge and national requirements 
change. It is therefore to be expected that China’s 
priorities and issues for the future will also change. 
In the meantime the following recommendations 
are made based on current knowledge and experi-
ence of permitting in China.

10.1 MAINTAINING PERMITTING 
PROGRESS

China has expended tremendous effort to put in 
place a new framework for pollution discharge per-
mits and is trying very hard to fully deliver it on time. 
Permits are being issued in large numbers across 
the country and the priority remains to complete 
the programme.

Inevitably there will be issues with the quality and 
consistent of some of the permits but once the 
programme of permitting is completed time can be 

taken to correct or update permits as required. The 
permits must be seen as live documents that can 
be corrected and update rather than set in time. 
Permits should be formally reviewed at a frequency 
appropriate to the polluting industry, its investment 
cycle, and the changes to its operating techniques 
and technologies. The permit for a coal fired power 
station may only require reviewing every five years 
but the permit for a chemical plant may need re-
viewing every year.

10.2 PERMITS

The responsibility is on the operator of a polluting 
activity to demonstrate that they are complying with 
their permit requires reinforcing. They must hold a 
permit which covers all their activities. They cannot 
operate without a permit and cannot undertake ac-
tivities which are not covered by the permit.  It is the 
duty of the operator to ensure that the permit is up 
to date and to request variations of the permit when 
necessary.

10.3 TARGETING INSPECTIONS

There is concern that monitoring and inspection 
programme are based on a standard frequency of 
inspections without taking significant account of en-
vironmental and performance issues of individual 
operators. To secure the optimum use of resourc-
es the inspection programme must be based on 
an assessment of the risks of the regulated activ-
ity and the performance of the operator. This will 
be informed by the results of previous inspections 
and an analysis of the monitoring and other reports 
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from the polluter. Areas and activities for priority in-
spection can then be identified.

Where practicable operators of polluting activities 
must have an effective management system which 
is regularly audited by both internal auditors and 
external auditors. In most circumstances a high pri-
ority for any inspection will be to review the audit 
reports. This should give the inspector a clear view 
of the important issues on the site and if any excep-
tions are recorded, the ability to see what if any cor-
rective action has been taken. The audit report will 
give an overview of issues and the general manage-
ment approach which will provide a further steer as 
to the aspects of the polluting activities which war-
rant the closest attention.

The report of the inspection should high light the 
issues and actions taken at the time of the visits and 
any follow up actions and timescales. This will then 
provide the basis for future inspection.

10.4 MONITORING

The duty is on the operator to demonstrate that 
they are complying with the terms of their permit. 
This will include undertaking the monitoring of the 
activity and its releases as well as the wider manage-
ment of the activity. Results of monitoring and in-
ternal auditing of the management system must be 
recorded as well as actions taken in response to this 
information. While this information must be availa-
ble for inspection, it is more important that the ex-
ception information is made publically available and 
notified to the regulatory and enforcement author-
ities. Inspectors need to be aware of trends in per-
formance especially where there is a deterioration 
in performance and where any operating perimeter 
has approached any operational limit. A consistent 
level of results well within the limits is encouraging, 
an erratic set with spikes approaching limits is of 
concern. Checks and calibrations are also required 
to confirm the accuracy of the monitoring and this 
verification data also needs to be collated and made 
available for inspection. Auditing of spot sampling is 
as important as auditing of continuous and periodic 
sampling and monitoring.

The challenge is to ensure that the regulatory au-
thorities receive the information that they need 
without being overwhelmed with data. Unfortu-
nately it is a well-known technique to hide bad news 
within a mass of data and then claim that the regu-
latory authorities knew what was going on.

10.5 TAKING ACTION ON PERMIT 
BREACHES

There is a sophisticated model for deciding the lev-
els of fines by polluting industries. It needs to be 
proportionate and link in with stronger measures 
where necessary.

Polluting industries should be encouraged to share 
information on their performance and report quick-
ly on any breaches of their permits. The regulators 
should then take a proportionate response to fail-
ures to meet permit conditions. Where notification 
is prompt and remedial action rapid and effective 
then enforcement action and prosecution can be 
proportionate. Failure to apply for a permit, failure 
to provide adequate or correct information should 
be the target for enforcement action. Similarly fail-
ure to report accidents, incidents or breaches of 
the permit, or delays in reporting should be treated 
more harshly. Responses need to be proportionate 
to the environmental impact and attitude and ac-
tion of the polluting business.

10.6 COORDINATING PERMITS 
WITH EIA, EMISSIONS TRADING, 
ENVIRONMENTAL CAPACITY AND 
LOADS

Polluting industries regularly complain about the 
level of bureaucracy and reporting required to 
comply with environmental regulations. This often 
involved them in maintaining up to date compre-
hensive records of their activities, releases from 
release points, and environmental impacts. Signif-
icant staff time and expensive monitoring and data 
recording may be required. However, it should be 
noted that this is usually significantly less than the 
burden of meeting the requirements for tax, em-
ployment or health and safety regulation.

In part some of the burden is due to the need to 
meet the requirements of different regulatory re-
gimes. In the EU different environment related 
regulatory regimes have developed separately in 
different time scales. The advent of integrated pol-
lution regulation has provided an opportunity to 
consolidate environmental permitting but currently 
there is little drive to integrate the wider different 
environment regulatory regimes. Because of the 
push back on new environmental regulation it is 
unlikely that any further consolidation will occur in 
the near future.

52



In China the development of environmental per-
mitting alongside the established requirements of 
environmental impact assessment under wider na-
tional environmental direction provides an oppor-
tunity for coordination and potentially integration 
between the two systems. Similarly it should be eas-
ier to integrate emissions trading and total emission 
controls into the permitting system. The controls 
and limits required to deliver each of these regula-
tions are then applied to the polluting activity and 
its discharges.

10.7 IMPROVING TRANSPARENCY

The speed of economic development in China and 
environmental changes has resulted in some of the 
global knowledge and understanding of China be-
coming dated. The world would like to see China as 
a leader in environmental protection and enhance-
ment rather than a laggard. Information about the 
current situation often appears out of date or is 
missing. There is also a lack of awareness of the 
investment in new and clean technology and the 
closure and replacement of older and more pollut-
ing industries and technologies. Similarly there is 
a lack of knowledge about the new environmental 
regulations and their implementation and enforce-
ment. In part this is due to the lack of information in 
English about the regulations in China and a strug-
gle to keep pace with economic and environmental 
developments.

It would be beneficial to national and international 
companies investing in China as well as improving 
understanding of China if more of the legislation and 
reports on the implementation were made available 
and accessible in English. Publication of permits and 
reports of compliance with permits will help under-
standing of the regulations and their effectiveness. 
Unfortunately too few native non-Chinese speakers 
speak Chinese and so there is a limited understand-
ing of Chinese development and change. 

10.8 IMPROVING STANDARDS

Protecting and improving the environment is most 
effectively achieved using the best available tech-
niques. Across the EU industries and regulators 
have collaborated to identify the best technologies 
and ways of working. Based on these techniques 
acceptable limits on pollutant releases have been 
identified as the baseline for limits in permits. As in-
dustry has advanced and techniques have improved 
so the standards and limits have been tightened. 
Similar collaborations have occurred in other coun-
tries and regions. As trade has become more glob-
al in order to maintain a fair trading platform and 
protect and enhance our shared environment, it is 
important that the knowledge on best techniques 
and practices is shared. 
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11. Conclusions

11.1 OVERVIEW 

The development and roll out of the new permitting 
scheme is both challenging and a valuable opportu-
nity to make a difference. Below are some points on 
the details of the permitting scheme.

At the core of any environmental regulatory system 
has to be the drive to not only protect the environ-
ment but also to enhance it. This includes taking re-
sponsibility for the actions of previous generations 
and addressing the pollution and damage caused 
as well as ensuring that our current generation 
does not take actions or cause impacts which cre-
ate problems for future generations. Any business 
which wants to continue operating has to be sus-
tainable. Individual and national aspirations are re-
flected in the UN Sustainable Development Goals24. 
An effective regulatory regime is an important con-
tributor to sustainable development.

11.2 PERMITTING

The implementation of an integrated discharge per-
mitting system in China has been and continues to 
be challenging. There is a commitment to make it 
happen and this must be encouraged. There will 
continue to be challenges around resources and 
timescales. However, the permitting scheme is suffi-
ciently flexible to allow for corrections and updating 
as required. From discussions with national, region-
al and local officials there is commitment to make 
the new permitting system work. Challenges have 
been identified but none should stop the progress 
of the programme. Where possible and based on 
experience in the EU potential solutions have been 
identified.

24 https://www.un.org/sustainabledevelopment/sustainable-
development-goals/

11.3 INTERACTION WITH OTHER 
REGULATORY SYSTEMS INCLUDING 
EIA

There is a concern amongst regulators and admin-
istrators as to how the interface with EIA, emissions 
trading and mass emission/environmental loads 
could work. If each is undertaken separately and 
their respective requirements brought together it is 
possible to set standards and requirements which 
meet the needs of all the regulatory systems. 

11.4 PERMIT STATUS

Greater clarification is required on the status of the 
permit and who is responsible for compliance with 
it. The permit should be based on information pro-
vided by the operator of the polluting process and 
the operator is responsible for compliance with the 
conditions in the permit. Permits should be able 
to be corrected or updated as required. Failure to 
have a permit or operating outside the conditions of 
a permit is clearly an offense.

11.5 MONITORING AND REPORTING  

There is clear commitment to, and experience of, 
monitoring and reporting by process operators and 
check monitoring by regulators. Guidance is avail-
able on monitoring location, frequency, methods 
and reporting. There is a strong commitment to 
data platforms where information is shared with the 
regulator and made publically available as required. 

11.6 INSPECTION

Structures already exist to plan and manage the in-
spection of polluting activities. Inspections should 
use all the information already available and be 
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prioritised to target activities prosing the biggest risk 
to the environment and where there is least confi-
dence in the competence of the operator.

11.7 ENFORCEMENT AND 
COMPLIANCE

The case studies and reports point towards a hard 
line on checking compliance and enforcement. Con-
sideration may need to be given to the enforcement 
actions available and to what extent that they are 
proscribed. Enforcement needs to be proportionate 
to the offense. There is a danger that if the enforce-
ment action is more draconian than that warranted 
by the offence that no enforcement action is taken.

Third partied can be used to assist in permit appli-
cation determination and issue as well as inspection 
and enforcement. There most valuable role is as in-
dependent third party verifiers. They must be fully 
accountable to the regulatory and enforcement au-
thority and work with the same qualifications to the 
same standards. 

11.8 SHARING EU EXPERIENCE OF 
ENVIRONMENTAL REGULATION

There are strong similarities between the EU and 
Chinese permitting schemes. Therefore a compar-
ison between the schemes is very valuable from the 
point of view of learning from each other and help-
ing organisations to understand the working of the 
schemes. As the EU scheme has generally predat-
ed the Chinese scheme the latter can benefit from 
the lessons and issues of the former. In particular 
the Chinese scheme has an opportunity to inte-
grate many of the related environmental regulatory 
schemes which is not available to the EU. Sharing 
practical knowledge of the workings of each scheme 
is mutually beneficial and will help not only policy 
makers but also administrators and regulators. This 
sharing of experience between regulators across 
the EU has proved valuable, securing more con-
sistent approaches and identifying good practices. 
A better understanding of the Chinese system will 
help EU policy makers in future work, and business-
es and organisations undertaking work with and in 
China.
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11. Annex 1 - European Union 
(EU) environmental regulation

11.1 INTRODUCTION TO THE EU

The European Union (EU) consists of 28 sovereign 
States which are all member of the United Nations. 
These States transferred part of their national sov-
ereignty, among others in the area of environmen-
tal protection, to the EU. The relationship between 
the EU Member States and the EU are regulated by 
the principles of conferral, subsidiarity and confer-
ral. The application of these principles, in particular 
the principle of subsidiarity, is sometimes the sub-
ject of animated diverging discussions within the 
EU institutions; it leads to decisions which are influ-
enced by political considerations and which do  not 
always constitute the most reasonable, most practi-
cable or economically and/or environmentally best 
solutions.25

Article 5 of the Treaty on European Union (TEU) 
states:

 » a. The limits of Union competence are governed 
by the principle of conferral. The use of Union 
competences is governed by the principles of 
subsidiarity and proportionality. 

 » b. Under the principle of conferral, the Union 
shall act only within the limits of the competenc-
es conferred upon it by the Member States in the 
Treaties to attain the objectives set out therein. 
Competences not conferred upon the Union in 
the Treaties remain with the Member States. 

 » c. Under the principle of subsidiarity, in areas 
which do not fall within its exclusive competence, 

25 An example might be the EU Commission proposal for a 
directive establishing a framework for the protection of 
soil, COM (2006)232. More than twenty EU Member States 
pronounced themselves in favour of that proposal; however, 
a minority of six Member States successfully blocked its 
adoption.

the Union shall act only if and in so far as the 
objectives of the proposed action cannot be suf-
ficiently achieved by the Member States, either at 
central level or at regional and local level, but can 
rather, by reason of the scale or effects of the 
proposed action, be better achieved at Union 
level. The institutions of the Union shall apply 
the principle of subsidiarity as laid down in the 
Protocol on the application of the principles of 
subsidiarity and proportionality. National Parlia-
ments ensure compliance with the principle of 
subsidiarity in accordance with the procedure 
set out in that Protocol.

 » d. Under the principle of proportionality, the con-
tent and form of Union action shall not exceed 
what is necessary to achieve the objectives of the 
Treaties. The institutions of the Union shall apply 
the principle of proportionality as laid down in 
the Protocol on the application of the principles 
of subsidiarity and proportionality. 

11.2 PRINCIPLES OF EU 
ENVIRONMENTAL LAW

The protection of the environment is a shared re-
sponsibility (competence) between the European 
Union and the EU Member States.26 EU environmen-
tal policy shall aim at a “high level of protection and 
improvement of the quality of the environment”27. 

Article 191 TFEU again specifies that the EU environ-
mental policy shall aim at a high level of protection 
and contribute to:

26 Article 4 (2) TFEU: “Shared competence between the Union 
and the Member States applies in the following principal 
areas: ...(e) environment..”.

27 Article 3(3) TEU.

56



 » a) the pursuit of the preservation, protection and 
improvement of the quality of the environment

 » b) the protection of human health

 » c) the prudent and rational use of natural 
resources

 » d) the promotion of measures at international 
level, in particular combating climate change

The international aspect of the EU policy is further 
detailed by Article 21TEU which indicates that the 
EU shall, among other things, foster the sustainable 
environmental development of developing coun-
tries with the primary aim of eradicating poverty, 
and help develop international measures to pre-
serve and improve the quality of the environment 
and the sustainable management of global natural 
resources.28 Article 11 TFEU finally stipulates:

“Environmental protection requirements must be 
integrated into the definition and implementation of 
the Union policies and activities, in particular with a 
view to promoting sustainable development”.

These overall policy objectives are further speci-
fied by EU environmental action programmes. Such 
programmes existed since 197329, but are, since 
1993, adopted in the form of binding decisions by 
the European Parliament and the Council.30  They 
lay down objectives, principles and priorities which 
shall govern the EU environmental policy during the 
lifetime of the programme. At present, the Seventh 
Environment Action Programme is running.31 The 
action programmes fix objectives, principles and 
priorities for EU action in the area of environmental 
policy, though they do not contain directly applica-
ble measures; rather, binding measures have to be 
adopted by way of EU legislation.32 

28  Article 21(2)(d) and (f) TEU.

29  First Environment Action Programme 1973-1976, OJ 1973, C 
112p.1; Second Action Programme 1977-1982, OJ 1977, C 39 
p.1; Third Action Programme 1983-1987, OJ 1983 C 46 p.1; 
Fourth Action Programme 1987-1992, OJ 1987, C 328 p.1; 
Fifth Action Programme 1993-2000, OJ 1993, C 138 p.5; Sixth 
Action Programme 2002-2012, OJ 2002, L 242 p.1.

30  See Article 192(3) TFEU.

31  Decision 1386/2013 on a General Union Environment Action 
Programme to 2020: Living well, within the limits of our 
planet, OJ 2013, L 354 p.171. 

32 See Article192 TFEU. The procedure for adopting EU 
environmental legislation is the one which is laid down in 
Article 294TFEU.

The EU environmental policy and each specific 
measure that is taken shall be based on four envi-
ronmental principles which are laid down in Article 
191(2) TFEU and which apply next to the general 
principles mentioned above.33  These are:

 » a) the precautionary principle

 » b) the principle of preventive action

 » c) the principle that environmental damage 
should be rectified at source

 » d) the polluter-pays principle 

Principles in EU environmental law are a form of 
guidelines which help to interpret legally binding 
provisions; they do not form, in themselves, a legal 
basis for legislative action or binding rules which 
have to be respected at all times,34 though they ap-
ply, via the provision of Article 11 TFEU, to all areas 
of EU legislation.

The precautionary principle means, according to 
the interpretation given to that principle by the EU 
Court of Justice, that in the case of scientific or tech-
nical uncertainty, the public authorities are entitled 
to take action in order to prevent harm to humans 
or the environment. The Court formulated as fol-
lows35: “The precautionary principle can be defined 
as a general principle of Community law requiring 
the competent authorities to take appropriate mea-
sures to prevent specific potential risks to public 
health, safety and the environment, by giving prece-
dence to the requirements related to the protection 
of those interests over economic interests.

Since the Community institutions are responsible, 
in all their spheres of activity, for the protection 
of public health, safety and the environment, the 
precautionary principle can be regarded as an au-
tonomous principle stemming from the above-men-
tioned Treaty provisions. It is settled case-law that, 

33  See fn1.
34 See generally L. Kramer-e. Orlando (eds) Principles of 

Environmental Law. Cheltenham (UK)-Northampton (USA) 
2018. 

35 General Court, case T-76/00 Artogedana.o. v. Commission, 
ECLI:EU:T:2002:283, paragraph 184. See also Court of Justice, 
cases C-157/96 British Farmers Union, ECLI:EU:C.1998:191, 
paragraph 63 and case C-180/96 Commission v. United 
Kingdom, ECLI:EU:C:1998:192, paragraph 99: “Where there 
is uncertainty as to the existence or extent of risks to human 
health, the institutions may take protective measures without 
having to wait until the reality and the seriousness of those 
risks become fully apparent”.
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in the field of public health, the precautionary princi-
ple implies that where there is uncertainty as to the 
existence or the extent of risks to human health, the 
institutions may take precautionary measures with-
out having to wait until the reality and seriousness 
of the risks become fully apparent”. 

The principle of preventive action complements the 
precautionary principle. It allows - or even might re-
quire - action to be taken in the case, where there is 
a known risk for human health or the environment. 
Several pieces of EU legislation are explicitly based 
on the principle of preventive action, for example 
Directive 2012/19 on the prevention of industrial 
accidents36 or Directive 2011/92 which requires an 
environmental impact assessment before a permit 
for certain projects is granted.37

The principle that environmental damage - some lin-
guistic versions of Article 191(2) TFEU use the term 
“impairment” - is not often invoked in EU environ-
mental law. The principle seems to favour the fixing 
of emission limit values. However, economic oper-
ators - producers, traders, operators of industrial 
installations - generally prefer the establishment of 
quality objectives rather than of emission limit val-
ues, because compliance with quality objectives can 
be much less easily controlled, because the mea-
surement method and procedures are less precise 
and because normally many sources contribute to 
a pollution, so that the individual responsibility and 
liability for a pollution is less clearly established. The 
principle allows the legislature to resist any such 
pressure and regulate the source of pollution. Under 
EU law, though, there is no clear-cut decision, when 
emission limit values and when quality objectives 
are to be fixed, as demonstrated by the above-de-
scribed evolution of EU environmental law. Rather, 
whether to take one or the other form of standards 
depends on the discretion of the law-maker.

The polluter-pays principle is an economic princi-
ple that found entrance in legal texts. In substance, 
it means that the costs of preventing or repairing 
damage to humans or to the environment should 
not be borne by public money (the taxpayer), but by 
the person who caused the pollution. Of course, it 

36  Directive 2012/19 on the control of major-accident hazards 
involving dangerous substances OJ 2012, L 137 p.1.

37 Directive 2011/92 on the assessment of the effects of certain 
public and private projects on the environment, OJ 2012, L 
26 p.1.

is often not clear, who the polluter is38. Again, pub-
lic authorities have a wide margin of discretion to 
decide on the details of the application of this prin-
ciple.39 The principle is mainly applied in EU waste 
legislation and practice.

When elaborating environmental measures, the 
EU institutions also shall “take account” of available 
scientific data, environmental, economic and social 
conditions in the Union and in its regions and the 
potential benefits and costs of action or lack of ac-
tion40. As regards this last requirement, it has to be 
underlined that other versions of the EU Treaty than 
the English text speak of “advantages and charges” 
rather than of costs and benefits, as at the moment 
of drafting that provision it was consensus that not 
only the economic costs and benefits should be 
taken into consideration, but also the social and 
environmental costs and benefits and that this was 
better reflected by use of the terms “advantages” 
and “charges”.41

11.3 THE EVOLUTION OF EU LAW ON 
EMISSIONS INTO THE ENVIRONMENT 

The Treaty of 1958 which established the Europe-
an Economic Community (EEC), the predecessor of 
the present EU, did not contain any reference to the 
environment, environmental protection or an envi-
ronmental policy of the EEC. When the EEC began 
in the mid-1970s to legislate on the protection of 

38  An EEC Recommendation of 1975, OJ 1975, L 194 p.1, built 
the example of air pollution by cars: is the car producer 
the polluter, the car user who drives around, or the petrol 
producer who markets the polluting petrol? The public 
authorities have discretion to decide on this.

39  An example is found in Directive 2004/35 on environmental 
liability, OJ 2004, L 143 p.56: the Commission had proposed 
that when the polluter of environmental damage could 
not be identified or was unable to pay, then the public 
authorities should restore the impaired environment. 
However, the European Parliament and the Council found 
instead that this was not in compliance with the polluter-
pays principle, as the public authorities were not the polluter; 
they rejected the proposal.

40  Article191(3) TFEU.

41  At the moment of drafting, the English translation service 

had declared that in English language, “cost-benefits” also 
included social and environmental costs and benefits. Later, 
though, it turned out that this was not quite precise.
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the environment by discharges or emissions42 of 
pollutants, it advanced pragmatically and without a 
coherent concept for all discharges into water, soil 
and air, such as an integrated permit concept. The 
European legislation did not either sharply sepa-
rate between emissions into water, soil or air, but 
sometimes treated emissions, discharges or other 
releases into the different environmental media in 
one single piece of legislation.43

The following subdivision into emissions to water, 
soil and air is made in order to clarify the approaches.

11.3.1 Water discharges 
In the mid-1970s, when the European Union start-
ed to legislate on environmental questions, Member 
States were very reluctant to agree to measures on 
industrial installations. They argued in particular 
that installations did not circulate, but were station-
ary sources. Consequently, Member States (acting 
in the EEC Council) did not adopt a proposal for a 
Directive on the reduction of water pollution caused 
by wood pulp mills.44

Subsequent to the adoption of European regional 
conventions on the protection of waters from dan-
gerous substances, they accepted the adoption of 
a framework legislation (Directive45) of 1976.46 That 
legislation regulated dangerous substances which it 
divided into two groups, listed in an annex to the 
Directive. For a first list of substances that were tox-
ic, persistent or bio accumulative, the Directive pro-
vided that future EEC legislation should fix emission 
limit values and quality objectives (concentration 

42  EU law does not sharply differentiate between “emissions” 
and “discharges”, but uses these terms indifferently. 
Also the terms “quality objectives”, “quality standards” or 
“concentration limits” are used indifferently, but all express 
the existing or future concentration of a pollutant in the 
water, the soil or the air. Unless otherwise indicated, these 
terms constitute binding requirements. 

43  See for example, Directive 92/112 on procedures for 
harmonizing the programmes for the reduction and eventual 
elimination of pollution caused by waste from the titanium 
dioxide industry, OJ 1992, L 409 p.11; Directive 1999/13 on 
the limitation of emissions from volatile organic compounds 
due to the use of organic solvents in certain activities and 
installations, OJ 1999, L85 p.1. Both Directives deal with 
emissions into the water and the air.

44  Commission proposal OJ 1975, C 99 p.2.

45  Under Article 288 of the Treaty on the Functioning of the 
European Union (TFEU), a directive is “binding as to the result 
to be achieved, but shall leave to the national authorities the 
choice of forms and methods.”

46  Directive 76/464 on pollution caused by certain dangerous 
substances discharged into the aquatic environment of the 
Community, OJ 176, L 129 p.23. 

limit values).47 For a second list of - less dangerous 
- substances, the Member States had to establish 
and implement programmes which fixed quality ob-
jectives. All discharges of list I or list II substances 
had to be authorized.

List I provided for eight families of substances; a lat-
er list identified 129 substances which were to be 
regulated with priority.48 Successively, legislation 
was adopted which fixed emission limit values for 17 
substances. This legislation differentiated according 
to the emitting industrial installation and according 
to the nature of the water (inland surface water, es-
tuary water, coastal water or territorial sea water). 
As an example, Directive 83/513 on cadmium dis-
charges may be quoted in detail.49 That Directive 
fixed emission limit values for zinc mining, lead and 
zinc refining, the cadmium metal and non-ferrous 
metal industry, the manufacture of cadmium com-
pounds, pigments, stabilizers and batteries, and for 
electroplating. A footnote requested Member States 
to fix emission limit values for other industrial sec-
tors, in particular for the production of phosphoric 
acid and/or phosphatic fertilizers from phosphatic 
rocks.

As the EEC at that time had to adopt environmen-
tal legislation at unanimity, progress was very slow, 
also because in particular the United Kingdom was 
against the adoption of emission limit values for 
industrial installations and preferred quality objec-
tives. Member States were reluctant to transpose 
Directive 76/464 into their national legislation and 
fully apply it.50 About one List I substances per year 
was regulated by legislation and in the early 1990s, 
the legislative efforts under Directive 76/464 were 
abandoned altogether. 

The water policy was then changed and based on 
a new piece of legislation which aimed at obtaining 

47  Directive 76/464, Article6. The Member States had to use the 
emission limit values, “except in cases where a Member State 
can prove to the Commission... that the quality objectives.. 
are being met and continuously maintained”.

48  EEC Council, Resolution of 7 February1983, OJ 1983, C 46 
p.17. 

49  Directive 83/513 on limit values and quality objectives for 
cadmium discharges, OJ 1983, L 291 p.1.

50  In 1992, the Commission reported that it had started 40 
infringement procedures against Member States for not 
completely complying with the requirements of Directive 
76/464, Commission, answer to written question 1496/91, 
OJ 1992, C 202 p.7. The infringement procedure is regulated 
under the present Article 258 TFEU.

59



a good quality of water.51 That legislation provided 
for permits for the discharge of pollutants into the 
waters52 and favoured, for the rest, the adoption of 
quality objectives at European level. But its Article 16 
announced that for priority dangerous substances 
European emission limit values for water discharges 
would be fixed which should lead to the complete 
end of such water discharges within a maximum pe-
riod of twenty years. However, also this approach 
was abandoned, and subsequent water legislation 
limited itself to fix quality objectives for certain dan-
gerous substances.53. The only EU legislation which 
fixes emission limit values for discharges into waters 
by industrial installation is thus Directive 2010/75 
on industrial emissions54 which contains such limit 
values for incinerators (Annex VI part 5) and instal-
lations which produce titanium dioxide (Annex VIII 
part 1) and which will be discussed below.55

11.3.2 Emissions into the soil 
There is no comprehensive European legislation 
on the protection of the soil. The European waste 
legislation, which was progressively established 
since 1975, contained general provisions on the 
collection, treatment and disposal of waste, but no 
emission limit values.56 There were only very few ex-
ceptions. One exception concerned the waste from 
the titanium dioxide industry. This was due to the 
fact that in the 1960s and 1970s, large quantities 
of waste from that industry had been discharged 

51  Directive 2000/60 establishing a framework for Community 
action in the field of water policy, OJ 2000, l 327 p.1.

52  Directive 2000/60 (fn 12), Article10.

53  See in particular Directive 2008/105 on environmental 

quality standards in the field of water policy, OJ 2008, L 348 
p.84.

54  Directive 2010/75 on industrial emissions (integrated 
pollution prevention and control) OJ 2010, L 334 p.17.

55  Directive 91/271 concerning urban waste water treatment, 

OJ 1001, l135 p.40, allows certain industrial sectors, in 
particular of the food industry, to discharge their waste water 
into the urban waste water treatment systems. However, no 
emission limit values are set either in this regard. 

56  See for example Directive 75/442 on waste, OJ 1975, L 194 
p.23; Directive 76/403 on the disposal of PCB/PCT, OJ 1976, 
L 108 p.41; Directive 78/319 on toxic and hazardous waste, 
OJ1978, L 84 p.43; all these Directives are no longer in force. 
At present, EU legislation on waste is mainly concentrated in 
Directive 2008/98 on waste, OJ 2008, L 312p.3. This Directive 
does not contain either emission limit values or quality 
objectives. Apart from that Directive, there is legislation on 
different waste streams- such as packaging waste, end-of 
life vehicles, electrical and electronic waste or mining waste. 
Furthermore, landfills and port reception facilities for waste 
are regulated and waste incinerators and co-incinerators are 
regulated under Directive 2010/75.

into the Mediterranean Sea and had caused seri-
ous water pollution. The EEC legislated since 1978 
on waste from the titanium dioxide industry,57 but 
due to political difficulties only succeeded in 1992 
to adopt legislation which contained emission limit 
values into the water and the air of waste from that 
industry.58 This legislation was, in 2010, incorporat-
ed into Directive 2010/75 on industrial emissions.

Directive 86/278 contained quality objectives for 
sewage sludge.59 When such sludge was used in ag-
riculture, the concentration of certain heavy metals 
was not allowed to exceed certain levels that were 
fixed in the Directive. As the Directive was based on 
the present Article 192 TFEU, Member States were 
allowed, under Article 130t EEC Treaty (now Article 
193 TFEU, to prohibit the use of sewage sludge in 
agriculture altogether, what some Member States 
did.

11.3.3 Emissions into the air 
Human exposure to air pollution is considerably 
higher than exposure to water pollution, because 
the air is constantly breathed by humans. While 
both water pollution and air pollution have a con-
siderable impact on the natural environment and 
hence also on humans, air pollution affects human 
health more directly than water pollution.60 For this 
reason, the European air pollution legislation took 
right from the beginning the objective of protecting 
human health more carefully into consideration. It 
adopted air quality limit values for sulphur dioxide, 
lead and nitrogen dioxide61 which it based on the 
recommendations of the World Health Organization 

57  Directive 78/176 on waste from the titanium dioxide 

industry, OJ 1978, L 54 p.19; see also Directive 82/883 on 
the modalities of surveillance and control of such waste 
discharges, OJ 1983, L 378 p.1.

58  Directive 92/112 (fn 4).

59  Directive 86/278 on the protection of the environment, 

in particular of the soil, when sewage sludge is used in 
agriculture, OJ 1986, L 181 p.6.

60  Article 191(1) TFEU explicitly provides that EU environmental 
policy shall contribute to “protecting human health”.

61  Directive 80/779 on air quality limit values and guide values 
for sulphur dioxide and suspended particulates, OJ1980, L 
229 p.30;Directive 82/884 on a limit value for lead, OJ 1982, 
L 378 p.15; Directive 85/203 on air quality limit values for 
nitrogen dioxide, OJ 1985, L 87 p.1.
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(WHO).62 Later, this legislation was updated and ex-
tended to further pollutants63, always keeping the 
evolving WHO recommendations in mind. At pres-
ent, 2018, air quality limit values in the EU are laid 
down in Directive 2008/50 which establishes air 
quality limit values for sulphur dioxide, nitrogen 
dioxide, oxides of nitrogen, carbon monoxide, ben-
zene, particulate matters (PM10 and PM2.5) and 
tropospheric ozone.64  

The fact that the air quality Directives explicitly re-
ferred to the WHO and to the need to protect hu-
man health, had important consequences. Indeed, 
the European Court of Justice decided that the air 
quality Directives had the objective to protect the 
health of persons and that therefore, the Member 
States had to adopt specific legislation which trans-
posed the requirements of each Directive into the 
national legal order; they were not allowed to adopt 
provisions which only contained obligations for 
the public authorities.65 Rather, individual persons 
and environmental organizations had, for reasons 
of legal certainty, the right to find back the appli-
cable values laid down in a general, binding piece 
of legislation; furthermore, they had the right to 
address the national court when the limit values 
were exceeded and ask for specific measures to 
be taken.66 Governments were obliged to keep any 
period, where the limit values were exceeded, as 
short as possible, and the courts were entitled to 

62  See Directive 80/779 (fn 23), recital 4: “whereas to protect 
human health in particular, it is necessary to set for these 
two pollutants [sulphur dioxide and suspended particulates] 
limit values which must not be exceeded in the territory of 
the Member States during specific periods; whereas these 
values should be based on the findings reached in the 
framework of the WHO, particularly with regard to the dose/
effect relationships for sulphur dioxide and/or suspended 
particulates taken together.”  In the same way Directive 
85/203 (fn 23), recital5.

63  See Directive 96/62 on ambient air quality assessment 

and management, OJ 1996, L 296 p.55; Directive 1999/30 
relating to limit values for sulphur dioxide, nitrogen dioxide, 
oxides of nitrogen, particulate matter and lead in ambient 
air, OJ1999, L 163 p.41; Directive 2000/69 relating to limit 
values for benzene and carbon monoxide in ambient air, 
OJ 2000, L 313 p.2; Directive 2002/3 relating to ozone in 
ambient air, OJ 2003, L 67 p.14;  Directive 2004/107 relating 
to arsenic, cadmium, mercury, nickel and polycyclic aromatic 
hydrocarbons in ambient air, OJ 2005,  L 23 p.3. This last 
Directive does not fix air quality limit values. 

64  Directive 2008/50 on ambient air quality and cleaner air for 
Europe, OJ 2008, L 152 p.1.

65  EU Court of Justice, case 361/88, Commission v. Germany, 
ECLI:EU:C:1991:224.

66  EU Court of Justice, case C-237/07, Janecek, 
ECLI:EU:C:2008:447.

control, whether Governments complied with this 
obligation.67

While the European legislation on air quality limit 
values, as discussed above, was mainly motivated 
by concerns for the protection of human health and 
the environment, the legislation on emissions from 
industrial installations68 also had another origin and 
aim: at the end of the 1970s and the early 1980s, 
Scandinavian countries (Norway, Sweden, Finland) 
and later on Germany, Denmark and Netherlands 
were confronted with acid rain precipitations, which 
caused considerable damage to the natural environ-
ment such as forests, lakes or rivers. It was suspect-
ed but never completely proven that the origin of 
this pollution came from the United Kingdom which 
had introduced, since the 1950s, a “high-stack-poli-
cy” for its industrial installations which was intended 
to better disperse air pollutants in the environment.

As, in particular, Germany had a somewhat emo-
tional relationship to forests, Germany brought the 
issue on the agenda of a meeting of the heads of 
State and Governments of the EEC in 1983, where 
it was decided that effective measures should be 
adopted by the EEC to reduce air pollution. One 
of those measures was the adoption of Directive 
84/360 on the combating of air pollution from in-
dustrial plants.69 This Directive did not yet fix emis-
sion limit values, but set a framework for future, 
more detailed legislation. It covered overall 19 cat-
egories of industrial plants which were enumerated 
in an Annex and provided that the operation of such 
plants needed a permit. The permit had to be based 
on the best available technology not entailing exces-
sive costs. 

The intention to subsequently elaborate on emission 
limit values in legislation for the different industrial 
sectors mentioned in the Annex to Directive 84/360 
was not realized. Only two such Directives were ad-
opted, on emissions from large combustion plants70 

67  EU Court of Justice, case C-404/13 ClientEarth, 
ECLI:EU:C:2013:805.

68  There are also some EU-wide limit values for emissions 

from mobile sources, such as motor vehicles, machinery, or 
vessels. However, this legislation will not be discussed here, 
as it is outside the scope of the study. 

69  Directive 84/360, OJ 1984, L 188 p.20.

70  Directive 88/609 on the limitation of emissions of certain 
pollutants into the air from large combustion plants, OJ 1988, 
L 336 p.1.
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and on waste incineration installations.71 In 1996, 
Directive 84/360 was replaced by a new Directive on 
integrated pollution prevention and control.72  The 
main objective of this Directive was the departure 
from the concept of elaborating legislation for the 
different categories of industrial installations. In-
stead, the permits had to be “integrated”,73 and be 
based on the best available techniques. Directive 
96/61 was in turn replaced by Directive 2008/1.74  In 
2010, finally, Directive 2010/75 was adopted75 which 
replaced Directive 2008/1 and, furthermore, includ-
ed several earlier directives in its field of application. 
This Directive will be discussed in detail below.

Following international agreements, the EU also ad-
opted a Directive on national emission ceilings. This 
Directive in its present version requires EU Member 
States to reduce their polluting substances in the 
air by a certain percentage, compared to 2005.76 
Such an approach might be seen as another form 
of setting quality objectives. The problem with this 
Directive is that the quantities of pollutants which 
were emitted in 2005, are not laid down in the EU 
legislation, so that monitoring of compliance - which 
is complicated anyway -is, in law, hardly possible.

71  Directive 89/369 on the prevention of air pollution from new 
municipal incineration plants, OJ 1989, L 163 p.32; Directive 
89/429 on the reduction of air pollution from existing 
municipal waste incineration plants, OJ 1989, L 203 p.50; 
Directive 94/67 on the incineration of hazardous waste, OJ 
1994, L 365 p.34. In the year 2000, these Directives were 
merged into Directive 2000/76 on the incineration of waste, 
OJ2000, L 332 p.91.

72  Directive 96/61 on integrated pollution prevention and 
control, OJ 1996, L 257 p.26.

73  See Directive 96/61 (fn 34) Article 7: “Integrated approach 

to issuing permits. Member States shall take the measures 
necessary to ensure that the conditions of, and procedures 
for the grant of the permit are fully coordinated where 
more than one competent authority is involved, in order to 
guarantee an effective integrated approach by all authorities 
competent for this procedure.”

74  Directive 2008/1 concerning integrated pollution prevention 
and control, OJ 2008, L 24 p.8.

75  Directive 2010/75 (fn 15).

76  Directive 2016/2284 on the reduction of national emissions 
of certain atmospheric pollutants, OJ 2016, L 344 p.1.

11.4 THE RELATIONSHIP BETWEEN 
QUALITY OBJECTIVES AND EMISSION 
LIMIT VALUES 

Soon after the beginning of the elaboration of en-
vironmental legislation at EU level, the legislature 
became aware of the problem that there might be 
a conflict between environmental quality objectives 
and environmental emission limit values. Indeed, 
where several permits were granted to emit pol-
lutants into the water or the air, the combined, cu-
mulative effect of the permitted emissions might be 
that the quality objectives, laid down in legislation, 
were exceeded. 

In order to address the problem, in the area of wa-
ter policy, Directive 2000/60 provided that where 
the respect of existing water quality objectives re-
quired the adoption of stricter emission limits, such 
measures had to be taken.77 The Directive thus fixed 
the quality objectives as the limit which was not to 
be exceeded. The same approach was taken with 
regard to air quality. Already Directive 80/779 stat-
ed that from a certain date onwards, its limit values 
were not to be exceeded and Member States had 
to take measures in order to comply with them78. 
The same requirement was repeated by Article 8 
of Directive 96/62.79  Articles 22 and 24(2) of Direc-
tive2008/50 which is presently in force, explicitly 
enumerate that such measures to respect the air 
quality requirements and to bring down any exceed-
ing of air quality limit values, may include “the use of 
industrial plants and products”80. It has to be under-
lined that the economic costs of such measures are 
considered irrelevant: the requirement which was 
found in the early EU air quality legislation accord-
ing to which any measures to respect the quality 

77  Directive 2000/60 (fn 12), Article10(3): “ Where a quality 
objective or quality standard... requires stricter conditions 
than those which would result from the application of 
paragraph 2, more stringent emission controls shall beset 
accordingly”.

78  Directive 80/779 (fn 23), Article3(2). and Directive 85/203 (fn 
23) Article 3(2).

79  Directive 96/62(fn 24).

80  Article 24 (2) of Directive 2008/50 enumerates motor 

vehicle traffic, construction works, ships at berth, the use 
of industrial plants and products and domestic heating. As 
Directive 2008/50 is based on Article 192TFEU, Member 
States may maintain or introduce more stringent protective 
measures at national level, see Article 193 TFEU. This means 
that the enumeration in Article 24(2) of Directive 2008/50 is 
not exhaustive, but allows also other measures to be taken.
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objectives “must be economically feasible”81, did not 
appear anymore in Directive 96/62 and Directive 
2008/50.

The legislation on industrial installations points in 
the same direction. Already Directive 84/360 stated 
that a permit could only be granted to an industrial 
installation when compliance with existing air quality 
standards was ensured.82 This requirement was re-
peated in Directive 96/61.83 Directive 2010/75 which 
is presently in force, now states84: “Where an envi-
ronmental quality standard requires stricter condi-
tions than those achievable by the use of the best 
available techniques, additional measures shall be 
included in the permit...” 

81  Directive 80/779 (fn 23) Recital 7; Directive 85/203 (fn 23) 
Recital8.

82  Directive 84/360 (fn 31), Article 4 no4.

83  Directive 96/61(fn 34), Article10.

84  Directive 2010/75 (fn 15), Article 18.

It thus can be safely concluded that under EU law, 
the quality objectives which are laid down for wa-
ter discharges or air pollution, prevail over emission 
limit values which are laid down in the legislation on 
emissions from industrial installations, motor traffic 
or other pollution sources. This is also logical: qual-
ity objectives are fixed in order to protect human 
health and the environment, as the legislature con-
cluded that an exceeding of the quality objectives 
would put the human health or the environment at 
risk. In contrast, emission limit values do not have 
this direct relationship with the protection of human 
health or the environment: the emissions which are 
authorized in a permit for a specific operator may 
be, per se, small; however, when numerous permits 
for small emission permits are granted to different 
operators, the overall quality of the air or the water 
might be very bad.
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12. Annex 2 - EU regulation of 
industrial emissions

12.1 ALTERNATIVE APPROACHES, 
ENVIRONMENTAL QUALITY 
OBJECTIVES, INDUSTRY- AND 
POLLUTANT- SPECIFIC REGULATION, 
END OF PIPE SOLUTIONS

In the beginning of the 1970s, when concern for 
the environment grew in Europe and the then EEC 
(now the EU) stated to adopt legislation to protect 
the environment, there were essentially two ap-
proaches with regard to the pollution of industrial 
installations: on the one hand, the approach which 
predominated on the European continent85 which 
intended to regulate industrial emissions by fixing 
emission limit values for the different types of indus-
try.86 On the other hand, the approach which pre-
vailed in the United Kingdom and which favoured 
the adoption of quality objectives (concentration 
limits). The United Kingdom was of the opinion that 
the geography in Europe was so different that the 
same legislative approach could not be applied. It 
argued that while in the United Kingdom, the rivers 
were short, ran quickly and transported any pollut-
ant quickly to the sea, rivers in continental Europe 
were long, flew slowly and had many pollutants sunk 
down to the sediments of the rivers; in coastal wa-
ters, the tide would quickly wash away any pollutant.

85  This attitude on the European continent is evidenced by 

a statement which eight of the then nine EEC Member 
States made at the moment of the adoption of Directive 
76/464,where they declared that they would only concur to 
the fixing of emission limit values for discharges of pollutants 
to water

86  This approach is at the same time an approach which might 
be called “end-of the pipe” approach, as (only) the output 
of emissions is controlled, which leaves the industrial 
installation site. Naturally, the emission limit values also have 
to differentiate between the different categories of industry: 
for example, the emission of heavy metal pollutants might 
be much higher from an installation which processes metals 
than from an industry which just deals with the rearing of 
poultry.

At the same time, it was acknowledged by both sides 
that emission limit values could be much more eas-
ily controlled than quality objectives, as the control 
instrument just had to be placed at the point, where 
the emissions left the industrial site. As regards 
quality objectives (quality standards),the measuring 
point had to be determined each time; it was always 
doubtful, whether it was representative for a specif-
ic installation, for a region or for the wider environ-
ment, as other pollution sources might contribute to 
the concentration of pollutants in the environment. 
Also, with several polluters, the responsibility for the 
pollution could not be easily placed on the industrial 
installation. 

These different approaches led to animated dis-
cussions between the European institutions and 
Member States, as environmental legislation had at 
that time to be adopted at unanimity. As mentioned 
above, the final compromise of Directive 76/464 al-
lowed both approaches.

The position defended by the United Kingdom 
largely ignored the fact that toxic pollutants such 
as heavy metals, or other persistent or bio accumu-
lative pollutants do not disappear, when they are 
emitted into the air or the water, but accumulate in 
the environment.87

There was consensus in the EEC that industrial 
emissions into air and water should respect the 
“best available techniques”, to which both Directive 
76/464 on water discharges and Directive 84/360 

87  A recent evidence of this is the Minamata Convention of 

10 October 2013 which is a late follow-up to the Minamata 
incident (Japan), where some 3000 people died and some 
17.000 persons were injured by the discharge of mercury 
waste water into the sea by an industrial installation since 
the 1950s.
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on air emissions referred.88 But the adoption of EEC 
legislation on emission limit values for discharges 
into the water and emissions into the air only pro-
gressed very slowly, due to the requirement of find-
ing unanimous solutions in a relatively new area of 
law, the fact that industry and its representatives 
were very well organized at national and at EEC level 
and had a considerable influence on the law-mak-
ing, and due to the fact that the environment had 
- and has - no voice and no well-organized and influ-
ential representatives to defend its interests.

Continental EEC Member States progressively rec-
ognized, also under the influence of industry rep-
resentations, that the monitoring of emission limit 
values would require a very tight control and super-
vision system: Most of those Member States did not 
have personal resources sufficient to have such a 
network of inspectors, auditing and surveillance offi-
cials, and were not inclined to set up administrative 
unities to properly deal with these issues. Further-
more, the development of new technical production 
methods required a continuous updating of the 
emission limit values in order to respect the basic 
requirement of industry’s using the best available 
techniques. 

This led the continental Member States to accept 
that emission limit values for industrial installations 
were no longer fixed at EU level. That shift of atti-
tude is reflected in Directive 96/6189 which went 
away from the emission-limit approach of Directive 
84/360;90 at the same time, the approach agreed in 
Directive 76/46491 was no longer pursued.

Directive 96/61 had expressed that Member States 
should proceed to an exchange of information on 
the representative data on emissions and on best 
available techniques. If it turned out, that common 
measures were necessary, the EU should fix com-
mon emission limit values.92  More or less the same 
approach was pursued by Directive 2008/193 which 

88  There is no difference between “best available technologies”, 
the term used in Directive 84/360 and “best available 
techniques, used in Directive 2010/75 (fn 15). Directive 
76/464 (fn 7), Article 6, used the term “best technical means 
available.”

89  Directive 96/61 (fn 34).

90  Directive 84/360 (fn 31)

91  Directive76/464 (fn 7).

92  Directive 96/61 (fn 34), Articles16 and 23
93 Directive2008/1 (fn 36).

replaced Directive 96/61. However, this exchange 
of information and the elaboration of documents 
on the best available techniques, the so-called 
BREF-documents-did not lead to significant changes 
at the level of Member States. As the BREF-docu-
ments were not legally binding but rather constitut-
ed some form of recommendations, Member States 
did normally not see the need to change the permit 
conditions and impose stricter emission limits to 
their industries. The fear that stricter emission lim-
it values in national legislation or in individual per-
mits might disadvantage the national industries with 
regard to other EU competitors, has certainly also 
played some role.

It was for this reason that Directive 2010/75 in-
troduced the innovation that the BAT conclusions 
-which are the resume of the different BREF-doc-
uments - should be legally binding and that the 
permits which were issued by the Member States 
authorities should be in compliance with these 
BAT-conclusions. The adoption of these BAT-conclu-
sions by the Commission is, of course, again subject 
of prolonged discussions, which try to find a balance 
between the - often short- and medium-term - inter-
ests of industry and the - also long-term - interests 
of the environment.94

It follows from these observations that the EU since 
the very early days of adopting legislation on the 
protection of the environment, agreed that indus-
trial emissions should be subject to the principle 
of “best available techniques”. There was disagree-
ment, to what extent the limits for emissions into 
the environment which were to be imposed on in-
dustrial installations, should be fixed with precision 
in European legislation, or whether this should be 
done at national - in federally structured Member 
States perhaps at regional level, and to what extent 
each permitting authority should decide by itself, 
which permit conditions it imposed. 

The presently applicable solution, laid down in Di-
rective 2010/75, is that the EU fixes a range of per-
mit conditions, including limits for the emissions of 
pollutants and that the permits which are granted 
at the level of the EU Member States, remain within 
the limits which had been drawn by the EU range, 
in particular also the conclusions on best available 

94  Evidence for such protracted discussions is the fact that the 
Commission declared that 31 BAT reference documents 
had been adopted by the end of 2017, but that by August 
2018, only 14 BAT conclusions had been adopted by the 
Commission.
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techniques established by the Commission. At the 
same time, all national, regional and local authori-
ties had to ensure that the  permits, individually or 
together with other permits and with emissions into 
the environment from other sources - traffic, house-
holds, agriculture etc. - respect the environmental 
quality objectives which were fixed at EU level.95 

It follows from what was described earlier that the 
EU tried, in the beginning of environmental law-mak-
ing, to adopt the alternative approach of end-of-the-
pipe solutions (emission limit values), developed for 
each individual category of industry. However, this 
approach was given up. The reasons for this change 
of policy were never officially explained. They lie 
probably in the very long duration of the legislative 
process96, the resource-intensive requirement for 
the public authorities to monitor and control the 
installations, the pressure from industry to avoid 
(strict) legislation, the attempt not to impair industry 
too much, as it created jobs and wealth, the absence 
of an environmental lobby etc.

12.2 TRANSITION TO INTEGRATED 
ENVIRONMENTAL LEGISLATION

EU primary law, the EU Treaties, is no obstacle to 
this approach, as sketched out above. It is true that 
Article 191 (2) TFEU mentions that EU environmen-
tal policy - and environmental legislation - should, 
by priority, rectify environmental damage at source. 
However, this requirement leaves a large margin 
of discretion to the legislature. There is EU legisla-
tion which tries to rectify environmental damage by 
source by fixing emission limit values, for example 
by prohibiting the use of certain polluting substanc-
es,97 authorizing the use of substances or products 

95  Under Article193 TFEU, Member States were also entitled to 
set more stringent quality objectives at national level.

96  For example, the legislation on emissions from the titanium 
dioxide industry took some 16 years (1976 till 1992); 
Directive 88/609 on large combustion plants, OJ 1988, L 
336 p.1 was replaced, in 2001, by Directive 2001/80, OJ 
2001, L 309 p.1, without any significant strengthening of the 
emission limit values; the slow progress of the directives on 
water discharges from industries was already mentioned.

97  See for example Regulation 2017/852 on mercury, OJ2017, 

L 137 p.1; Regulation 443/2009 on CO² emissions from 
motor vehicles, OJ 2009, L 140 p.1;; Regulation595/2009 
on emissions from heavy duty vehicles, OJ 2009, L 188 p.1., 
Regulation 1907/2006 on chemicals, OJ 2006, L 396 p.1; 
Regulation 1005/2009 on ozone-depleting substances, OJ 
2009, L 286 p.1 etc.

etc. The overall approach of the EU remains well 
within the margin of discretion which the princi-
ples of Article 191(2) TFEU provide; and legislation 
by the EU has never been tackled in court with the 
argument that it did not respect the rectification at 
source-principle of Article191(2)TFEU. 

There are no other requirements under EU primary 
law which impose a specific approach to rectify pol-
lution emissions from industrial operators.

When the BAT reference documents are elaborat-
ed at EU level, which later are condensed to binding 
BAT conclusions, there is a close and very intense 
cooperation between the EU institutions, the Mem-
ber States authorities, industry and civil society. 
Article 13 of Directive 2010/75 provides that the 
Commission shall organize an exchange of informa-
tion between Member States, the industries con-
cerned, non-governmental organizations promoting 
the protection of the environment and the Commis-
sion. For this purpose, the Commission established 
and regularly convened a forum composed of these 
stakeholders.98  Because of their know-how and the 
fact that they are economic operators, industry rep-
resentatives play a very prominent, if not dominant 
role in the Forum and in the working groups which 
the Forum sets up to elaborate the BAT reference 
documents.

For reasons of the subsidiarity principle, the EU 
does not intervene in the question, how the Mem-
ber States organize the permitting, inspection and 
enforcement authorities. Some, in particular small-
er Member States have organized the administra-
tive structures to ensure the application of Directive 
2010/75 at central level. Others have delegated the 
powers to regions, provinces or municipalities. Also, 
the question, whether permitting inspection and en-
forcement functions are vested in one and the same 
public authority or whether several public authori-
ties should share these tasks, is left in the hands of 
Member States and regulated differently. In Germa-
ny, a federal State, there are even differences in this 
regard between the regions.

The EU is not either competent to decide that Mem-
ber States shall grant only one permit which con-
tains all the different conditions for the construction 
and operation of the installation. Again, this ques-
tion is in the competence of the Member States. 

98 See Commission Decision 2011/C 146/03 on the 
establishment of the Forum, OJ2011, C 146 p.3. The names 
of the experts, members of the Forum, are not accessible.
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Overall, Directive 2010/75 leaves no doubt that it 
considers it preferable to have such one single in-
tegrated permit for an installation which includes 
all the elements mentioned above. The clearest ex-
pression of this preference is found in Article 5(2) of 
the Directive which reads: “Member States shall take 
the measures necessary to ensure that the condi-
tions of and the procedure for the granting of the 
permit are fully coordinated when more than one 
competent authority or more than one operator is 
involved or more than one permit is granted, in or-
der to guarantee an effective integrated approach 
by all authorities competent in the procedure.”

However, Member States may have good reasons 
for involving more than one authority in the permit-
ting procedure. For example, for historical reasons 
water management in Germany is in the hands of 
well-established regional authorities and based 
on regional legislation. Germany does not see any 
reason to modify its constitution and transfer the 
competence for water issues to other bodies; thus 
it normally grants two permits for industrial instal-
lations which come under Directive 2010/75, one 
general permit and one for water issues. Other such 
examples might be found for fire safety, accident 
prevention, occupational safety or nature protec-
tion. The EU is thus well advised not to intervene 
in the grown administrative structures of Member 
States. It is clear that for an economic operator who 
applies for a permit, it is more convenient to have 
to deal with only one public authority; in this case, 
though, industry’s interests did not prevail, neither 
at EU level nor in numerous EU Member States.

Directive 2010/75 does not provide for obligations 
to train economic operators or public authorities. 
Vocational training is the competence of the EU 
Member States, not of the EU. In practice, though, 
there are very numerous official and unofficial meet-
ings between the EU institutions and Member States 
to discuss the implementation and application of 
Directive2010/75.99 Also the adoption of BAT-con-
clusions is not done by the Commission alone, but 
follows the so-called comitology procedure: the 
Commission submits a draft proposal for the deci-
sion to a group of Member States representatives, 
where the proposal is discussed, if need there is, at 
length, and finally accepted. Only then the Commis-
sion adopts the BAT conclusions by decision.100

99  See for details also the Commission’s implementation report 
(fn 100).

100  See for details Directive 75/2010 (fn 15), Article 75.

The Commission organizes workshops, conferences 
and other meetings with Member States, industries 
and the general public, attends similar events or-
ganized by industry, Member States, civil society or 
universities; it publishes guidance101 or other infor-
mation documents etc. Overall, the existence and 
practical application of Directive 2010/75 gives rise 
to an animated, sometimes controversial discussion 
within the European Union, in different intensity 
from one Member State to the other, according to 
the interest which stakeholders have in this topic. 

The BAT conclusions are adopted by a legally bind-
ing decision by the Commission. They “shall be the 
reference for setting the permit conditions”.102 While 
the BAT reference documents are only elaborated 
in one language - English -, the BAT conclusions are 
published in the EU Official Journal exist in all 24 of-
ficial EU languages.103 As they are binding for pub-
lic authorities in the Member States, industry has 
a considerable interest to keep the conclusions as 
general as possible and the margin of discretion for 
the permitting authorities as large as possible. The 
final decision in this regard is in the hands of the 
Commission and the Committee under Article 75 of 
the Directive, which must weigh the environmental, 
economic and social interests at stake. 

12.3 PERMITS UNDER EU 
ENVIRONMENTAL LAW

The EU grants permits for some substances or 
products, such as chemicals, genetically modified 
products, or active substances in pesticides or bio-
cides. However, generally the granting of permits is 
in the responsibility of the Member States. This ap-
plies in particular to industrial installations, includ-
ing nuclear installations, where each Member State 
decides for itself, if and what kind of installations it 
wants to have in its territory. EU legislation only ex-
ceptionally deals with issues on the construction of 

101  See for example Commission Implementing Decision 
2017/119 laying down rules concerning guidance on the 
collection of data and on the drawing up of best available 
techniques reference documents and on their quality 
assurance referred to in Directive 2010/75, OJ 2017, L 201 
p.613.

102  Directive 2010/75 (fn 15), Article 15(2).

103  Directive 2010/75 (fn 15), Article13(6).
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an installation, and then, only in general terms.104

Member States are better placed to take into con-
sideration for example the geographical aspects, 
the existing urban agglomerations, the nature con-
servation areas, the security and other aspects of 
a site when granting a construction and/or opera-
tion permit. EU legislation regarding permits is thus 
mainly framework legislation which asks Member 
States to issue a permit for this or that activity and 
puts conditions on the location of an installation - 
see the impact of Directive 92/43, mentioned above 
- its operation - see the requirement to respect 
quality objectives - or other elements.

The evolutionary development of EU environmental 
regulation has resulted in member states putting in 
place arrangements for authorising or permitting 
an increasing number of activities and installations. 
These authorisations or permits are required to be 
in place for an installation to operate. 

Permits are generally required for industrial or ag-
ricultural installations, waste or mining waste op-
erations, discharges to the sea, rivers, streams or 
groundwater. EU environmental directives specify-
ing activities or installations requiring regulation or 
permitting include the following:

 » a) Industrial Emissions Directive (IED) 2010/75105

 » b) Waste Framework Directive 2018/851106

 » c) Landfill Directive 1999/31

 » d) Waste Electrical and Electronic Equipment Di-
rective 2012/19

 » e) Asbestos Directive 2009/148

 » f) Petrol Vapour Recovery Directive 2209/126

 » g) Mining Waste Directive 2006/21

104  See for example Directive 2010/75 (fn 15), Article 46(1) 
which states that waste gases from incineration plants shall 
be discharged “by means of a stack the height of which is 
calculated in such a way as to safeguard human health and 
the environment”. Another example is Directive 1999/31 
on landfills, OJ 1999, L 182p.1, which provides in Annex I, 
paragraph 1(1.1.a) that the siting of landfills shall not pose a 
serious environmental risk

105  Directive 2010/75 (fn 15), Article 4
106 The issuing of a permit is a means to achieving the objectives 

of the Directive

 » h) Water Framework Directive 2000/60

 » i) Groundwater Directive 2006/118

 » j) Urban Waste Water Treatment Directive 
1991/271

 » k) Directive on the Health Protection of the Gen-
eral Public against the Dangers of Ionising Radi-
ation 2013/59

 » l) Supervision and Control of Shipments of Radio-
active Waste and the Shipments of Radioactive 
Substances Directives 2006/117

The EU and member states have endeavoured to 
consolidate the number of permits an installation or 
activity requires, in order to reduce the administra-
tive work on the operator of the installation and the 
regulator. There has also been a drive to consolidate 
the number of competent authorities responsible 
for the permitting, inspection and enforcement of 
the permits. This has been influenced by the historic 
structure of regulation in member states with some 
activities or releases being regulated at state, region 
or city level. There may be a barrier to or strong rea-
sons not to implement integrated (across activities 
or media) permitting, inspection and enforcement. 
As a result releases to air, water and land/soil, and 
waste activities may continue to be separately reg-
ulated. In many member states responsibilities are 
split between national, regional and city govern-
ments depending on the size, complexity or envi-
ronmental risk of the activity or installation.

The most elaborate system of pollutant discharge 
permits in EU law is established in Directive 
2010/75. Water and waste EU legislation contain 
general requirements for permits. However, they do 
not specify which conditions or limit values the per-
mits must contain. The general approach is that the 
environment shall not be impaired. Details for the 
conditions of permits are left to the member state 
national legislation or permitting authorities.

The next sections give examples of where permit-
ting is used to control emissions to a single medium 
and/or where a non-integrated approach may be 
applied. 

12.3.1 Water Permitting
The EU water framework Directive 2000/60 pro-
vides in Article 10 that all discharges into surface 
waters which are allowed under relevant EU wa-
ter legislation, are controlled; whether this is done 
through a permit system or otherwise is left open. 
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For emissions into the groundwater, Article 6 of Di-
rective 2006/118 contains a similar, though rather 
complicated provisions. Directive 91/271 which 
deals with urban waste water, refers to discharges 
of such waste water, but does not address permit 
requirements.

The Directive 2000/60107 sets requirements on riv-
er basin and flood risk management, water scarci-
ty and droughts, drinking water and bathing water. 
The aims of the Directive are:

 » a. prevent further deterioration of aquatic 
ecosystems

 » b. protect and enhance their status

 » c. promote sustainable water use

 » d. provide further protection to the aquatic 
environment

 » e. for groundwater, to ensure the progressive 
reduction of the present level of pollution and 
prevent its further pollution

 » f. contribute to mitigating the effects of floods 
and droughts

The Directive sets requirements108 on urban waste 
water, agricultural discharges and industrial discharg-
es where not covered by an installation regulated 
under Directive 2010/75 or a waste installation. Envi-
ronmental permits are required for the discharge or 
entry to surface waters: ground water, inland fresh-
waters; coastal waters; or relevant territorial waters 
(not groundwater) of any poisonous, noxious or pol-
luting matter; waste matter; trade effluent or sewage 
effluent. It is an offence to discharge without or out-
side of the requirements of a permit. 

The competent authority must set conditions to en-
sure compliance with the mandatory environmental 
quality standards (EQSs). For most of the substanc-
es covered by the EQSs, the competent authority 
will set numerical limits in permits, so that compli-
ance results in the waters meeting the EQS. Micro-
biological quality is controlled through specifying 
treatment levels that must be achieved prior to the 
discharge.

107 Directive 2000/60 Article 1
108 Directive 2000/60 Article 4

12.3.2 Waste Permitting
As regards the protection of the soil, the EU waste 
legislation contains detailed requirements for per-
mits, in particular for waste incineration instal-
lations109 and for landfills.110 Any landfill needs a 
permit and a non-authorized landfill may not be 
operated. The permit conditions for landfills are 
laid down in detail in the Directive. Furthermore, all 
waste treatment and disposal installations need a 
permit. The conditions for such permits are speci-
fied in detail in the waste Directive 2008/98, but do 
not contain emission limit values for water, soil or 
the air.111 Rather, there is a general requirement in 
Directive 2009/98, according to which waste man-
agement shall not damage human health or the 
environment.112 The permit conditions complement 
for all installations that are not covered by Directive 
2010/75 the requirements laid down in that Direc-
tive 2010/75.113 A narrow exemption from the per-
mit requirement is laid down for installations which 
deal with their own waste.114

Directive 2008/98 covers bio-waste, by-products 
and criteria for the end of waste. Any installation un-
dertaking or intending to carry out waste treatment 
requires a permit. Waste treatment is described 
as any recovery or disposal operations, including 
preparation prior to recovery or disposal. Waste re-
covery installations and waste disposal installations 
processing their own non-hazardous waste at the 
place of production can be exempted from the need 
for a permit.

A permit115 is normally required if a business uses, 
recycles, treats, stores or disposes of waste or 
mining waste. The permit can be for all activities at 
one site or for mobile plant used at many sites. A 

109  See for waste incinerators Directive 2010/75 (fn 15).

110  Directive 1999/31(fn 72).

111  Directive 2008/98 (fn 18)

112  Directive 2008/98 (fn 18), Article 31: “Member States shall 
take the necessary measures to ensure that waste manage-
ment is carried out without endangering human health, wit-
hout harming the environment, and, in particular: (a) without 
risk to water, soil, plants and animals; (b) without causing a 
nuisance through noise and odours, and (c) without adver-
sely affecting the countryside or places of special interest”. 

113  Directive 2008/98 (fn 18), Article 27(2).

114  Directive 2008/98 (fn 18), Article 24: “ Member States may 
exempt from the requirement [of a permit] establishments 
or undertakings for the following operations (a) disposal of 
their own non-hazardous waste at the place of production 
(b) recovery of waste”.

115 Directive 2008/98 Article 4
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separate permit is required for a waste transporter, 
buyer, seller, broker or dealer.

To decide if a permit can be issued the waste hierar-
chy must be considered116:

 » a) prevention;

 » b) preparing for re-use;

 » c) recycling;

 » d) other recovery, e.g. energy recovery

 » e) disposal

Departure from the waste hierarchy is possible for spe-
cific waste streams, when justified by an assessment of 
the life-cycle, taking account of the overall impacts of 
the generation and management of the waste.

The Directive117 requires that waste shall be col-
lected separately if technically, environmentally and 
economically practicable and not mixed with other 
waste or other material with different properties. 
Permits may be granted for a specific period and 
maybe renewable. Permits must specify:

 » a) the types and quantities of waste that may be 
treated

 » b) for each type of operation permitted, the tech-
nical and any other requirements relevant to the 
site concerned

 » c) the safety and precautionary measures to be 
taken

 » d) the method to be used for each type of 
operation

 » e) such monitoring and control operations as 
may be necessary

 » f) such closure and after-care provisions as may 
be necessary

Permits must be refused if the intended method of 
treatment is unacceptable from an environmental 
protection perspective.

116 Directive 2008/98 Article 4
117 Directive 2008/98 Article 10

Many waste installations and activities are now reg-
ulated through the IED Directive 2010/75.

12.3.3 Air Quality Permitting
As regards permit provisions in relation to air, the air 
quality framework Directive 96/62 was repealed by 
Directive 2008/50.118 Directive 2008/50 itself does 
not contain any permitting provisions. All provisions 
in this regard are thus found in Directive 2010/75.

The protection of air quality has been a major driv-
er to the implementation and development of the 
permitting of industrial activities and installations. 
Directive 2008/50119 on ambient air quality and 
cleaner air for Europe combined several previous 
directives on ozone, sulphur dioxide, particulate 
matter (PM10), nitrogen dioxide, Lead, Carbon mon-
oxide, Benzene, Ozone, Arsenic, Cadmium , Nickel, 
Polycyclic Aromatic Hydrocarbons and set new air 
quality objectives for PM2.5 (fine particles). It allowed 
natural sources of pollution to be taken into account 
when assessing compliance against limit values.

Air quality standards are generally now sought to 
be achieved through the IED Directive 2010/75, fuel 
standards, vehicle emission standards, climate and 
energy policies.

Some directives specifically require the permitting 
of emissions to the air. Directive 2015/2193 on the 
limitation of emissions of certain pollutants into 
the air from medium combustion plants (Medium 
Combustion Plant (MCP) Directive) regulates pollut-
ant emissions from combustion plants with a rated 
thermal input equal to or greater than 1 megawatt 
(MWth) and less than 50 MWth. Directive 2009/126/
EC regulates fuel storage and distribution. Member 
states may also require the permitting of other in-
stallations not included in the IED Directive 2010/75 
for emissions to air to achieve air quality objectives.

12.4 Directive 2010/75 on industrial 
emissions

12.4.1 Introduction
The Industrial Emissions Directive 2010/75 is the 
main EU instrument for regulating pollutant emis-
sions from industrial installations. The directive was 

118  Directive 2008/50 (fn 26), Article 31.
119 Although not explicitly required to achieve air quality 

standards, it may be necessary to permit installations which 
contribute to adverse air quality as a means of regulating 
their emissions
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adopted on 24 November 2010 and entered into 
force on 6 January 2011. It aims to achieve a high 
level of protection of human health and the environ-
ment taken as a whole by reducing harmful indus-
trial emissions across the EU, in particular through 
better application of Best Available Techniques 
(BAT).

Directive 2010/75 was preceded by several other 
EU directives concerning industrial emissions.120 
The revision of the latest of these previous Direc-
tives, Directive 2008/1121 was due to significant con-
cern within the EU that the provisions on permits 
for industrial installations were dispersed in differ-
ent pieces of legislation, not always coherent among 
each other and that the application of that Direc-
tive had not led to a sort of level playing field, where 
more or less similar obligations on industrial instal-
lations were applied.

Across the EU there are around 50,000 installations 
undertaking the industrial activities listed in Annex I 
of the directive.122

Key features of Directive 2010/75 are:

 » a) installations are required to operate in accor-
dance with a permit (granted by the authorities 
in the Member States)

 » b) permit contains conditions are set in accor-
dance with the principles and provisions of the 
directive123

 » c) mandatory requirements on environmental 
inspections124

 » d) the public has a right to participate in the 

120  See section1.3, above.

121  Directive 2008/1 (fn 36).
122 European Commission in Summary of Directive 2010/75/EU 

on industrial emissions (integrated pollution prevention and 
control)

123 The directive allows competent authorities some flexibility 
to set less strict emission limit values. Less strict limits can 
only be set in specific cases where an assessment shows 
that achieving the emission levels associated with BAT would 
lead to disproportionately higher costs compared to the 
environmental benefits due to the geographical location 
or the local environmental conditions or the technical 
characteristics of the installation. The competent authority 
is required to explain and record its justification for granting 
such derogations.

124 Member States are required to set up a system of 
environmental inspections and draw up inspection plans 
accordingly. A site visit must take place at least every 1 to 3 
years, using risk-based criteria.

decision-making process, and to be informed 
of its consequences, by having access to permit 
applications, permits and the results of the mon-
itoring of releases

 » e) the scope of installations to be regulated are 
specified including how they are to be regulated  

The Directive 2010/75 specifies installations and ac-
tivities125 which require a permit to operate. 

 » a) Energy: combustion, gasification, liquefaction 
and refining activities.

 » b) Metals: ferrous metals, non-ferrous metals, 
surface treating metals and plastic materials.

 » c) Minerals: production of cement and lime, ac-
tivities involving asbestos, manufacture of glass 
and glass fibre, other minerals, ceramics.

 » d) Chemicals: organic, inorganic, fertilizer pro-
duction, plant health products and biocides, 
pharmaceutical production, explosives produc-
tion, manufacturing involving ammonia, storage 
in bulk.

 » e) Waste management: incineration and co-incin-
eration of waste, landfills, other forms of disposal 
of waste, recovery of waste, production of fuel 
from waste, temporary or underground stor-
age of hazardous waste and treatment of waste 
water.

 » f) Other: paper, pulp and board manufacture, 
carbon, tar and bitumen, coating activities, print-
ing and textile treatments, dyestuffs, timber, rub-
ber, food industries, intensive farming, carbon 
capture and storage.

In some cases a scale threshold is set in the Directive 
2010/75, and only installations and activities above 
that threshold must hold a permit to operate. Any 
such activities/installations which want to make any 
substantial change must apply for a modification of 
their permit before the modified installation is op-
erated. Installations can only operate if they comply 
with the conditions in the permit.

Individual member states must identify the compe-
tent authority to which a permit application must 
be made, the competent authority which issues the 

125 Directive 2010/75 Article 2
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permit and the competent authority with enforc-
es the permit. Different authorities may undertake 
monitoring or prosecution. Generally permits are 
issued and enforced at a national, regional or city 
level depending on the risk and complexity of the 
activity or installation. In some member states per-
mits are issued at one level and enforced at another 
level.

Where an integrated permitting regime is in place 
integrated permits apply to the whole environmen-
tal performance of the installation, emissions to air, 
water and land, generation of waste, use of raw ma-
terials, energy efficiency, noise, prevention of acci-
dents, and restoration of the site upon closure. A 
permit may apply to one or more installations, parts 
of installations operated by the same operator on 
the same site or parts of an installation operated by 
different operators. The permit will specify the re-
quirements for each operator.126

Charges and environmental or other taxes in the 
context of industrial activities are not decided at EU 
level, as such issues would require unanimous deci-
sions by the 28 EU Member States which are almost 
impossible to obtain. Each Member State fixes its 
own taxes and charges.

12.4.2 Summary of Directive 2010/75
Directive 2010/75 applies only to those which are 
mentioned in Chapters II to VI of the Directive.127 
This means that in particular smaller industrial in-
stallations which are below the different thresholds 
mentioned in the Directive, do not fall under the Di-
rective’s permit system. It is left to the EU Member 
States, whether they want to impose such a permit 
system for small and medium installations or not. 
But this repartition of competence between the EU 
and the Member States underlines once more the 
relevance of the quality objectives which are fixed at 
EU level: independently of the question, whether a 
permit system exists in a Member State for small or 
medium installations, the quality objectives must be 
complied with.

126 Directive 2010/75 Article 4

127  Directive 2010/75 (fn 15), Article 2 (1). These are installations 
listed in Annex I to the Directive (Chapter II), large 
combustion plants (Chapter III), waste incineration plants and 
waste co-incineration plants (Chapter IV), installations using 
organic solvents (Chapter V) and installations which produce 
titanium dioxide (Chapter VI). It should be noted that 
industrial installations may come, at the same time, under 
Chapter II and another Chapter I of the Directive, depending 
on the size of the installation.

Directive 2010/75 does not apply to nuclear instal-
lations. There is a specific legislation on the safety 
of nuclear installations.128 Furthermore, only large 
combustion plants with a thermal input of 50 MW or 
more are covered by the Directive. In 2015, the EU 
adopted a Directive on medium combustion plants 
with a thermal input between 1 MW and 50 MW129. 
This Directive partly refers to Directive 2010/75, but 
introduces a permit system of its own.

The industrial installations which are covered by 
Directive 2010/75 are similar, but not identical with 
the installations for which an environmental impact 
assessment is required under Directive 2011/92. 
For example, an EIA is required for combustion 
plants with a thermal output of 300 MW or more; 
other combustions plants require an EIA, when they 
are likely to have a significant impact on the environ-
ment.130 In contrast, Directive 2010/75 only covers 
combustion plants of 50 MW or more. 

All installations which come under Directive 2010/75 
need a permit. An exception is made for installa-
tions which use organic solvents, where Member 
States may provide for a registration system only.131 
The reason for this is that such installations are of-
ten very small and the requirement of a permit re-
quirement in all cases appeared disproportionately 
burdensome.

When an installation complies with the require-
ments of Directive 2010/75, it has the right to ob-
tain a permit132. However, national or EU law may 
fix other legal requirements for installations which 
then will have to be complied with also; examples 
concern occupational safety, fire protection etc.

Installations may also come under the coverage of 
Directive 2003/87 on the trade in greenhouse gas 
emission allowances.133 This Directive entitles in-
stallations to buy on the market greenhouse gas 

128  Directive 2009/71/Euratom establishing a Community 
framework for the nuclear safety of nuclear installations, OJ 
2009, L 172 p.18.

129  Directive 2015/2193 on the limitations of emissions of 

certain pollutants into the air from medium combustion 
plants, OJ 2015, l 313 p.1.

130  See Directive 2011/92 (fn 59), Annex I and Annex II.

131  Directive 2010/75 (fn 15), Article 5 and Articles 56 ss.

132  Directive 2010/75 (fn 15), Article 5 (1).
133 Directive 2003/87 establishing a scheme for greenhouse gas 

emission allowance trading within the Community, OJ 2003, L 
275 p.32.
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emission allowances and use them. Such a pur-
chase might entitle an installation to emit more 
greenhouse gases than would be allowed by the use 
of the best available techniques (BAT) under Direc-
tive 2010/75. In order to avoid such conflicts, Article 
9 of Directive 2010/75 provides that where an instal-
lation is covered by both Directive 2010/75 and Di-
rective 2003/87, the permit for that installation shall 
normally not contain limit values for the emission of 
greenhouse gases.134 

The application for a permit shall be accompanied 
by a number of documents.135. The application is 
made public and the public concerned has the pos-
sibility to participate in the procedure, by consulting 
the documents, issuing opinions or objections etc.136 
Should this procedure of participation of the public 
concerned not be respected, the national law must 
provide that members of the public have access “to 
a court of law or another independent and impartial 
body established by law to challenge the substan-
tive and procedural legality of decisions” concerning 
the permitting procedure.137

Article 11 establishes some general obligations 
for the operator of an installation138; the public 
authorities may fix, in the permit, conditions in or-
der to ensure the respect of these general condi-
tions. Furthermore, it is explicitly mentioned that 
the public authorities shall ensure that the permit 
conditions guarantee the respect of existing quality 
objectives.139 In view of this provision, a permit un-
der Directive 2010/75 should contain at least mea-
sures regarding the application of the best available 
techniques for the specific installation; measures to 
protect surface and groundwater; the quantities of 
discharges of pollutants to waters; measures on the 
protection of workers and of occupational safety; 

134  Directive 2010/75 (fn 15), Article9. However, as 
Directive2010/75 is based on Article 192 TFEU, Member 
States may, under Article 193 TFEU, provide that an 
installation shall respect both Directives at the same time.

135  Directive2010/75 (fn 15), Article12.

136  Directive 2010/75 (fn 15), Article 24 and Annex IV.

137  Directive 2010/75 (fn 15), Article 25 which regulates further 
details of the procedure.

138  These general obligations concern: all measures against 
pollution; the use of best available techniques; the avoiding 
of  significant pollution; the prevention of waste generation; 
the appropriate treatment and disposal of waste; the 
efficient use of energy; measures to prevent accidents and 
mitigate their consequences; appropriate after-closure 
measures. 

139  Directive 2010/75 (fn 15), Article 14 and Article 18.

accident prevention measures; fire safety measures, 
measures respecting the applicable building re-
quirements; measures concerning the protection of 
the soil (disposal of waste); measures on energy ef-
ficiency; measures concerning air quality; measures 
to protect natural sites and fauna and flora species; 
and measures to ensure an appropriate closure of 
the site.

12.4.3 Principles
Directive 2010/75 requires that member states shall 
take the necessary measures to ensure that installa-
tions are operated in accordance with the following 
principles140:

 » a) all the appropriate preventive measures are 
taken against pollution

 » b) the best available techniques are applied

 » c) no significant pollution is caused

 » d) the generation of waste is prevented

 » e) where waste is generated, it is, in order of pri-
ority: prepared for re-use, recycled, recovered 
or, where that is technically and economically 
impossible, it is disposed of while avoiding or re-
ducing any impact on the environment

 » f) energy is used efficiently

 » g) the necessary measures are taken to prevent 
accidents and limit their consequences

 » h) the necessary measures are taken upon de-
finitive cessation of activities to avoid any risk of 
pollution and return the site of operation to the 
satisfactory state

12.4.4 Permit conditions
Permit conditions must be set to meet the require-
ments of the Directive 2010/75: to prevent or, 
where that is not practicable, to reduce emissions 
into air, water and land and to prevent the genera-
tion of waste, in order to achieve a high level of pro-
tection of the environment taken as a whole. Permit 
conditions include emission limit values based on 
the Best Available Techniques (BAT). For some ac-
tivities including large combustion plants and waste 
incineration the Directive 2010/75 also sets EU wide 
emission limit values for specified pollutants.

140 Directive 2010/75 Article 11

73



Permit conditions may reviewed and where neces-
sary revised at any time. This is most likely to the 
case when there is a development in the best avail-
able techniques for the sector and /or a revision of 
the BAT reference document. The operator may 
request a revision of their permit at any time but 
is more likely to occur when there is a significant 
change to the scale or operation of the installation. 
Such a change is also an opportunity for the com-
petent authority to review and where necessary re-
quire a change to the permit conditions to meet BAT 
standards. The revision of the permit goes through 
a similar determination and consultation process to 
the initial permitting of the installation or activity.

As a condition in the permit or through another 
regulatory requirement, in the event of any incident 
or accident significantly affecting the environment, 
the operator is required to inform the competent 
authority immediately and immediately take the 
measures necessary to limit the environmental con-
sequences and to prevent further possible incidents 
or accidents. In the event of a breach of any per-
mit condition, through a condition in the permit or 
through another regulatory requirement, the opera-
tor is required to immediately inform the competent 
authority and immediately take the measures nec-
essary to ensure that compliance is restored within 
the shortest possible time.141

12.4.5 Permit applications
A permit application is required to include the 
following142:

 » a) description of the installation and its activities

 » b) raw and auxiliary materials, other substanc-
es and the energy used in or generated by the 
installation

 » c) sources of emissions from the installation

 » d) conditions of the site of the installation, this 
may need to include a baseline report

 » e) nature and quantities of foreseeable emis-
sions from the installation into each medium as 
well as identification of significant effects of the 
emissions on the environment

141 Directive 2010/75 Article 7
142 Directive 2010/75 Article 12

 » f) proposed technology and other techniques for 
preventing or, where this is not possible, reduc-
ing emissions from the installation

 » g) measures for the prevention, preparation for 
re-use, recycling and recovery of waste generat-
ed by the installation

 » h) measures planned to monitor emissions into 
the environment

 » i) main alternatives to the proposed technology, 
techniques and measures studied by the appli-
cant in outline

An application for a permit must also include a 
non-technical summary of the details above.

12.4.6 Permit requirements
The Directive 2010/75 requires that the following 
conditions are included in the permit to secure the 
basic obligations of the operator and environmental 
quality standards143:

 » a) emission limit values for polluting substanc-
es listed in the Directive and for other polluting 
substances, which are likely to be emitted from 
the installation concerned in significant quanti-
ties, having regard to their nature and their po-
tential to transfer pollution from one medium to 
another

 » b) appropriate requirements ensuring protec-
tion of the soil and groundwater and measures 
concerning the monitoring and management of 
waste generated by the installation

 » c) suitable emission monitoring requirements 
specifying measurement methodology, frequen-
cy and evaluation procedure

 » d) an obligation to supply the competent author-
ity regularly, and at least annually, with informa-
tion on the results of any emission monitoring 
required and other required data that enables 
the competent authority to verify compliance 
with the permit conditions

 » e) appropriate requirements for the regular 
maintenance and surveillance of measures tak-
en to prevent emissions to soil and groundwater

143 Directive 2010/75 Article 14
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 » f) measures relating to conditions other than 
normal operating conditions such as start-up 
and shut-down operations, leaks, malfunctions, 
momentary stoppages and definitive cessation 
of operations

 » g) provisions on the minimisation of long-dis-
tance or transboundary pollution

 » h) conditions for assessing compliance with the 
emission limit values or a reference to the appli-
cable requirements specified elsewhere

The competent authority may set different permit 
conditions than those achievable by the use of the 
best available techniques, see below.

Emission limits are included in the permit which ap-
ply at the point the emissions leave the installation. 
For indirect releases of polluting substances into 
water, the effect of a water treatment plant may be 
taken into account when determining the emission 
limit values of the installation concerned. This is 
subject to the condition that an equivalent level of 
protection of the environment as a whole is guaran-
teed and provided this does not lead to higher levels 
of pollution in the environment.

The emission limit values and the equivalent param-
eters and technical measures are based on the best 
available techniques, without prescribing the use of 
any technique or specific technology. The emission 
limit values are set to ensure that, under normal 
operating conditions, emissions do not exceed the 
emission levels associated with the best available 
techniques.

12.4.7 Emission limit values
The Directive 2010/75 requires that emission limit 
values shall be expressed for the same or shorter 
periods of time and under the same reference con-
ditions as those emission levels associated with the 
best available techniques.144 Different emission limit 
values may be set in terms of values, periods of time 
and reference conditions provided the competent 
authority at least annually, assesses the results of 
emission monitoring in order to ensure that emis-
sions under normal operating conditions have not 
exceeded the emission levels associated with the 
best available techniques.

144 Directive 2010/75 Article 15

The competent authority may, in specific cases, set 
less strict emission limit values where an assess-
ment shows that the achievement of emission lev-
els associated with the best available techniques 
as described in BAT conclusions would lead to dis-
proportionately higher costs compared to the en-
vironmental benefits due to:

 » a) geographical location or the local environ-
mental conditions of the installation concerned

 » b) technical characteristics of the installation 
concerned

The competent authority is required to document in 
an annex to the permit conditions, the justification 
for the conditions imposed. The Directive 2010/75 
requires that the emission limit values shall, how-
ever, not exceed the emission limit values required 
to meet environmental quality standards. Where 
an environmental quality standard requires strict-
er conditions than those achievable by the use of 
the best available techniques, additional measures 
shall be included in the permit, without prejudice 
to other measures which may be taken to comply 
with environmental quality standards.

The competent authority is also required to en-
sure that no significant pollution is caused and 
that a high level of protection of the environment 
as a whole is achieved. The competent authority 
may grant temporary derogations for the testing 
and use of emerging techniques for a total peri-
od of time not exceeding 9 months, provided that 
after the period specified, either the technique 
is stopped or the activity achieves at least the 
emission levels associated with the best available 
techniques.

12.4.8 Regulatory tools
In the EU a range of regulatory approaches are used 
to secure compliance with permitting obligations in 
directives.

 » a) Permits are used for higher risk and/or 
non-standard activities which require the com-
petent authority to carry out a more rigorous 
assessment before it can decide whether to 
grant or refuse a permit. Any activities that need 
assessment of adequate financial provision, be-
spoke conditions or involve a consultation pro-
cess will be authorised under a permit. 

Permits may contain a mixture of standard and be-
spoke conditions. Bespoke permits are specific to 
an individual installation, activity and location;
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Standard rules permits contain a set of fixed rules 
for common activities. Standard rules permit save 
time and money for the operator and the compe-
tent authority. The operator cannot seek to vary the 
rules and there is no right of appeal against them

 » b) Registration is used for activities with general-
ly low environmental impact e.g. waste carriers, 
brokers or dealers. Registrations are for activities 
where a simple assessment or screening is suffi-
cient for the competent authority to determine 
whether or not to allow the proposed activity to 
be carried out. If a registration is required, the 
operator will need to make an application. Regis-
trations only include standard conditions, which  
are a set of rules and limits that apply to a par-
ticular activity, and will be consulted on before 
they are made; however, once they have been 
made they cannot be appealed when used in a 
registration. If the operator is unable to comply 
with the standard conditions that apply to the 
activity then the operator must apply for a per-
mit instead. The operator may need to renew the 
registration every three years

 » c) Standard conditions are specified conditions 
and limits that have been consulted on and pub-
lished. They can apply to a particular regulated 
activity, or part of a regulated activity. General 
Binding Rules (GBRs)145 are a set of mandatory 
rules that cover specific low risk activities. Provid-
ed that the operator of the activity complies with 
the rules in full, they are authorised and do not 
need to apply for any other authorization or per-
mit. However, if they exceed any limit or cannot 
comply with the GBRs, they will need a different 
type of authorisation. Low risk activities covered 
by GBRs include some radioactive substances 
activities, small scale domestic installations e.g. 
septic tanks or small sewage treatment plant. The 
expectation is that they will not cause pollution, 
have planning permission, and comply with rules.

 » d) Notifications are used for low risk activities 
where the competent authority does not need 
to decide whether to grant or refuse an authori-
sation, but does need to know that the activity is 
being carried out. Notifications may be associat-
ed with GBRs that must be complied with.

 » e) Exemptions are applied where an activity does 
not justify or need a permit for the activity, The 

145 Directive 2010/75 Article 6

operator must still register the exemption of 
activity

f) Regulatory position statements are used where 
the likely environmental impact is negligible and a 
permit is not justified. They are usually time limited. 
No action is required by an operator.

12.4.9 Inspections and monitoring
Member states are required to take the measures 
necessary to ensure that the permit conditions are 
complied with. Member States are required to set 
up a system of environmental inspections of instal-
lations looking at the full range of relevant environ-
mental effects from the installations concerned. 
They are also required to ensure that operators 
afford the competent authorities all necessary as-
sistance to enable those authorities to carry out any 
site visits, to take samples and to gather any infor-
mation necessary for the performance of their du-
ties for the purposes of the Directive.146

Member States are required to shall ensure that 
all installations are covered by an environmental 
inspection plan at national, regional or local level 
and ensure that this plan is regularly reviewed and, 
where appropriate, updated. Each environmental in-
spection plan is required to include the following147:

 » a) general assessment of relevant significant en-
vironmental issues

 » b) geographical area covered by the inspection 
plan

 » c) installations covered by the plan

 » d) procedures for drawing up programmes for 
routine environmental inspections

 » e) procedures for non-routine environmental 
inspections

 » f) where necessary, provisions on the coopera-
tion between different inspection authorities

Based on the inspection plans, the competent au-
thority is required to draw up programmes regular-
ly for routine environmental inspections, including 
the frequency of site visits for different types of in-
stallations. The Directive 2010/75 requires that the 

146 Directive 2010/75 Article 23
147 Directive 2010/75 Article 23
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Source: IMPEL “DOING THE RIGHT THINGS II”Step-by step guidance book for planning of environmental inspection 2007

1b. Setting priorities
 – risk assessment
 – allocating resources

1c. Defining objectives and 
strategies
 – objectives and measurable 

targets
 – inspection strategies to 

ensure compliance
 – communication strategy

1a. Describing the context
 – identifying the scope
 – information hathering

1d. Planning and review
 – organizational, human and 

financial conditions
 – inspection plan (including 

inspection programme)
 – review and revision

2. Execution framework
 – work protocols 

and—instructions
 – protocole for 

communication
 – information management 

and information exchange
 – equipement and other 

resources

3. Execution and reporting
 – routine inspections
 – non-routine
 – investigation (accidents, 

incidents, occurence of 
non-compliance

 – information exchange with 
partner organisations

4. Performance monitoring
 – monitoring
 – accounting for effort, 

performance results
 – comparing and auditing
 – external reporting

IED Inspections - Guidance for the implementation of the IED in planning 
and execution of inspections (IMPEL)
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period between two site visits is based on a system-
atic appraisal of the environmental risks of the in-
stallations concerned and shall not exceed 1 year 
for installations posing the highest risks and 3 years 
for installations posing the lowest risks. If an inspec-
tion has identified an important case of non-compli-
ance with the permit conditions, an additional site 
visit is required to be carried out within 6 months of 
that inspection.

Routine site inspection include:

 » a) Promoting and reinforcing knowledge and un-
derstanding of operator

 » b) Evaluating permits and authorisations

 » c) Monitoring of emissions

 » d) Checks of internal reports

 » e) Follow-up on documents

 » f) Verification of self-monitoring

 » g) Checking of the techniques used

 » h) Adequacy of the environment management of 
the installation

Non-routine site inspection includes dealing with 
the following:

 » a) Complaints

 » b) Accidents and incidents

 » c) Occurrences of non-compliance

 » d) Need for a new permit

 » e) Need to revise an existing permit

 » f) Investigation and enforcement

Investigation of accident/incident/occurrence of 
non-compliance

 » a) To clarify the cause and its impact

 » b) Identify responsibilities, liabilities and 
consequences

 » c) Prepare conclusions for the inspecting 
authority

 » d) Identify follow up action that has to be taken

Within the competent authority, regulators will 
share information on the performance of individu-
al industry sectors and issues faced by the sector. 
This information will be compared with the BAT ref-
erence documents and their conclusions. Across 
the EU member states, staff from the competent 
authorities increasingly exchange information on in-
dustry practices and performance. They also share 
best practice on inspection and monitoring. Much of 
this exchange takes place under the auspices of the 
European Union Network for the Implementation 
and Enforcement of Environmental Law (IMPEL).148  
It has produced comprehensive guidance on plan-
ning and delivering inspections for the IED Directive 
2010/75.149

All forms of inspection benefit from the use of a 
compliance assessment report or check-list to en-
sure that all required aspects are covered by the 
inspection, that there is a formal record of the in-
spection and follow up action is identified and where 
necessary agreement is reached with the operator 
of the installation on any aspect of the inspection or 
follow up action.150  

The operator is required to monitor releases from 
the installation and undertake ambient/environ-
mental monitoring as required by the conditions 
in the permit. The permit will detail the type and 
frequency of monitoring and what results will be 
reported to the competent authority. A failure to 
measure or report as required in the permit is an 
offense and is likely to result in enforcement action. 
Intentional miss-reporting of information is taken as 

148 The European Union Network for the Implementation 
and Enforcement of Environmental Law (IMPEL) is an 
international non-profit association of the environmental 
authorities of the European Union Member States, 
acceding and candidate countries of the EU, EEA and EFTA 
countries. The association is registered in Belgium and its 
legal seat is in Brussels. Currently, IMPEL has 53 members 
from 36 countries including all EU Member States, (North) 
Macedonia, Serbia, Turkey, Iceland, Kosovo, Albania, 
Switzerland and Norway. The Network’s objective is to 
create the necessary impetus in the European Union to 
make progress on ensuring a more effective application of 
environmental legislation. The core of the IMPEL activities 
concerns awareness raising, capacity building and exchange 
of information and experiences on implementation, 
enforcement and international enforcement collaboration 
as well as promoting and supporting the practicability and 
enforceability of European environmental legislation.

149 IMPEL Doing The Right Things (IED) Combined guidance 
2017/20, A Step by step guidance for permitting and 
inspection

150 Environment Agency England, Consultation on assessing and 
scoring permit compliance. Proposed amendments to the 
Compliance Classification Scheme, September 2018
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a very serious offense and is likely to lead to prose-
cution which may result in substantial fines and/or 
imprisonment.

In the UK the Environment Agency, England has a 
range of enforcement options.151 As the competent 
authority in England it can take direct action (i.e. not 
involve enforcement officers or the courts) and re-
cover costs of work where:

 » a) activity has caused serious pollution

 » b) activity is creating a risk of serious pollution

 » c) deposited waste illegally and not removed it 
when told to

 » d) caused polluting substances to get into a wa-
tercourse or the substances are in a place where 
they are likely to get into a watercourse

 » The competent authority can take enforcement 
action to secure the following outcomes

 » a) stop illegal activity from occurring or continuing

 » b) put right environmental harm or damage,

 » c) bring illegal activity under regulatory control 
and in compliance with the law

 » d) punish offender and deter future offending by 
the offender and others

The competent authority can impose the following 
civil sanctions:

 » a) Fixed monetary penalties

 » b) Variable monetary penalties

 » c) Compliance notices

 » d) Restoration notices

 » e) Stop notices

 » f) Enforcement undertakings

 » g) Enforcement cost recovery notices

 » h) Non-compliance penalty notices

151 Environment Agency, England, Enforcement and sanctions 
policy 2018

If necessary the competent authority can institute 
criminal proceedings:
 » a) Fixed penalty notices

 » b) Formal caution, admit offence and accept 
caution

 » c) Prosecution if there is sufficient evidence and 
it is in the public interest

The competent authority can obtain an order from 
the court to undertake the following:

 » a) disqualification of a director

 » b) confiscation of assets

 » c) criminal behaviour order

 » d) forfeiture of equipment used to commit the 
offence

 » e) disqualification from driving

 » f) compensation order

 » g) vehicle seizure

 » h) remediation order

12.4.10 Risk based approaches
The Directive 2010/75 requires that the systematic 
appraisal of the environmental risks shall be based 
on at least the following criteria152:

 » a) potential and actual impacts of the installa-
tions concerned on human health and the envi-
ronment taking into account the levels and types 
of emissions, the sensitivity of the local environ-
ment and the risk of accidents;

 » b) record of compliance with permit conditions;

 » c) participation of the operator in the EU 
eco-management and audit scheme (EMAS)

The type and level of regulation is determined by 
the risk associated with an installation or activity. 
Risk is the assessment of the (potential) impact of 
the activity on environment or human health from 
non-compliance with regulations or permit condi-
tions. The risk impact criteria include:

152 Directive 2010/75, Article 23
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 » a) Quantity/quality of air pollution

 » b) Quantity/quality of water pollution

 » c) Quality/quality of soil and ground water

 » d) Waste production or waste management

 » e) Amount of dangerous substances released or 
present

 » f) Local nuisance (noise, odour)

The risk impact is multiplied by the operator perfor-
mance criteria

 » a) Attitude of operator

 » b) Compliance record

 » c) Implementation of an environmental manage-
ment system e.g. EMAS

 » d) Age of the installation

The operator compliance is assessed in different 
ways:

 » a) Assessment - desk based check of compliance 
with permit, e.g. sending in required information

 » b) Inspection – announced and unannounced 
site visits

 » c) Monitoring – sampling and observation

12.4.11 Public access to information
The United Nations Economic Commission for Eu-
rope (UNECE) Convention on Access to Information, 
Public Participation in Decision-Making and Access 
to Justice in Environmental Matters, known as the 
Arhus Convention, established a number of rights 
of the public (individuals and their associations) with 
regard to the environment. Member states which 
have signed up to the convention have to make ar-
rangements such that that national, regional or lo-
cal public bodies make environmental information 
available to the public. The convention provides the 
following rights:

a) Receive environmental information that is held 
by public authorities (“access to environmental in-
formation”). This can include information on the 
state of the environment, but also on policies or 
measures taken, or on the state of human health 
and safety where this can be affected by the state 

of the environment. The public are entitled to re-
ceive this information within one month of the re-
quest and without having to say why they require it. 
In addition, public authorities are obliged, under the 
Convention, to actively disseminate environmental 
information in their possession

 » b) Participate in environmental decision-making. 
Public authorities must enable the public affected 
and environmental non-governmental organisa-
tions to comment on, for example, proposals for 
projects affecting the environment, or plans and 
programmes relating to the environment. These 
comments must be taken into due account in de-
cision-making. Information must be provided on 
the final decisions and the reasons for it (“public 
participation in environmental decision-making”)

 » c) Review procedures to challenge public deci-
sions that have been made without respecting 
the two aforementioned rights or environmental 
law in general (“access to justice”)

The requirements of the Arhus convention are re-
flected in the Directive 2010/75 which requires that 
the public concerned are given early and effective 
opportunities to participate in the following stages 
in the determination of a permit153:

 » a) granting of a permit for new installations

 » b) granting or updating of a permit for any sub-
stantial change or changes to standards or re-
quirements of the use of the best available 
techniques

Directive 2010/75 specifies a great number of items 
of information that industrial installations must 
make available to the Member States and/or to 
the public, and obligations of the Member States 
to make information publicly available, as well as to 
send information to the Commission.

Under Directive 2010/75, the public has a right to 
participate in the procedure for granting a permit to 
an industrial installation.154 Details of the procedure 
in this regard are laid down in Annex IV to the Direc-
tive. It is essential that the application for a permit 
or the updating of a permit be made available to the 
public which may be concerned by the operation of 

153  Directive 2010/75, Article 24 

154  Directive 2010/75, Article 24
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the installation.155 The Member States determine 
who the public concerned is and how it shall be in-
formed.156 The public concerned must be given the 
opportunity to consult the application documents 
and raise objections and make comments on the 
application. Such comments and objections must 
be taken into consideration by the authorizing au-
thority which remains, though, responsible for tak-
ing the decision on the application. Member of the 
public may tackle procedural deficiencies in court.157

When a decision on granting, reconsideration or up-
dating of a permit is taken, the competent authority 
is required to make available to the public, including 
via the Internet, the following information:

 » a) content of the decision, including a copy of the 
permit and any subsequent updates

 » b) reasons on which the decision is based

 » c) results of the consultations held before the de-
cision was taken and an explanation of how they 
were taken into account in that decision

 » d) title of the BAT reference documents relevant 
to the installation or activity concerned

 » e) how the permit conditions, including the 
emission limit values, have been determined 
in relation to the best available techniques and 
emission levels associated with the best available 
techniques

 » f) where a derogation is granted, the specific rea-
sons for that derogation based on the criteria 
laid down in that paragraph and the conditions 
imposed

155  Directive 2010/75, Article 24, Article 55(1) and Article 65.

156  Directive 2010/75 (fn 3) Annex IV, no.5 mentions by way 

of example the people living within a certain radius of the 
installation to obtain either a mail or be informed via the 
local newspaper.

157  Directive 2010/75 (fn 3), Article25, Article 55 and Article 65.

The competent authority is also required to make 
available to the public the results of emission moni-
toring as required under the permit conditions and 
held by the competent authority.

Member States may refuse a request for environ-
mental information if158:

 » a. the information requested is not held by or for 
the public authority to which the request is ad-
dressed. Where the information is held by anoth-
er authority it is required to transfer the request 
to that authority and inform the applicant

 » b. the request is manifestly unreasonable

 » c. the request is too general

 » d. the request concerns material in the course 
of completion or unfinished documents or data

 » e. the request concerns internal communica-
tions, taking into account the public interest 
served by disclosure

Where a request is refused on the basis that it 
concerns material in the course of completion, the 
public authority is required to state the name of the 
authority preparing the material and the estimated 
time needed for completion.

Member States may provide for a request for envi-
ronmental information to be refused if disclosure of 
the information would adversely affect:

 » a) the confidentiality of the proceedings of public 
authorities, where such confidentiality is provid-
ed for by law

 » b) international relations, public security or na-
tional defence

 » c) the course of justice, the ability of any person 
to receive a fair trial or the ability of a public au-
thority to conduct an enquiry of a criminal or dis-
ciplinary nature

 » d) the confidentiality of commercial or industrial 
information where such confidentiality is provid-
ed for by national or Community law to protect a 
legitimate economic interest, including the public 

158  Details of the exceptions are spelt out in Directive 2003/4 on 
public access to environmental information Article 4
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interest in maintaining statistical confidentiality 
and tax secrecy

 » e) intellectual property rights

 » f) the confidentiality of personal data and/or files 
relating to a natural person where that person 
has not consented to the disclosure of the infor-
mation to the public, where such confidentiality 
is provided for by national or Community law

 » g) the interests or protection of any person who 
supplied the information requested on a volun-
tary basis without being under, or capable of be-
ing put under, a legal obligation to do so, unless 
that person has consented to the release of the 
information concerned

 » h) the protection of the environment to which 
such information relates, such as the location of 
rare species

The content of the decision on the application, to-
gether with a copy of the permit and some other 
information must be made available to the public, at 
least on the internet; this also applies to subsequent 
updates of the permit.159 Furthermore, the opinions 
of the Forum which was set up under Article13 of 
Directive 2010/75 must be made available to the 
public160, as well as the BAT reference documents 
and the BAT conclusions161, and inspection reports 
concerning an installation162. Directive 2010/75 is 
silent about the question, whether the emissions 
which stem from an industrial installation, must be 
made available to the public. The installation itself is 
not obliged to publish such data. However, where 
the public authorities obtain such information - via 
inspections, reports from the installations or other-
wise - they are obliged, on request by members of 
the public, to disclose this information, as emissions 
into the environment cannot be kept confidential.163

Member States also may decide that other informa-
tion is made available to the public.

159  Directive 2010/75 (fn 3), Article24(2)

160  Directive 2010/75 (fn 3), Article 13(4).

161   Directive2010/75 (fn 3), Article13(6).

162  Directive2010/75 (fn 3) Article 23(5) 

163  Directive 2003/4 on public access to environmental 
information, OJ2003, L41 p.26, Article 4(2).

12.4.12 Verification and standard setting 
The competent authority will assess the applica-
tion against the general principles above164. In par-
ticular the requirement to use the best available 
techniques (BAT) is assessed against the reference 
documents165. There will also be an assessment of 
the impact of the application against the ambient 
environment, sensitive sites and environments, spe-
cies and habitats.

Operator competence will be assessed to deter-
mine if the operator will be able to meet the require-
ments in the permit. The operator is responsible for 
the accuracy and quality of the information in the 
permit application. Where practicable the informa-
tion supplied by the operator will be verified by the 
competent authority before issuing a permit.

The competent authority will reconcile BAT stand-
ards, emission standards and environmental quality 
standards in determining permit conditions in order 
to ensure that the environment is protected. The 
competent authority will also ensure that the permit 
delivers the requirements of different regulations. 
The competent authority will determine the life of 
the permit and set a timetable for its review and the 
revision of conditions.

12.4.13 Regulator competence
The competent authority will need to specify the 
education, skills, training, professional standard 
required of its staff to undertake their duties. The 
minimum is normally a university degree with post-
graduate specialist training. Often staff are recruited 
from industry as experience of working at a man-
agement level in a regulated industry is especially 
valuable in understanding the pressures and issues 
faced by the operators of regulated installations. In-
creasingly staff from competent authorities are gain-
ing professional qualifications through membership 
of national and international professional bodies 
which demonstrates the achievement of wider skills 
and competencies.

164 Directive 2010, Article 11
165 Directive 2010/75, Article 13
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The IMPEL guidance identifies issues which could 
be included in a training programme.166  A training 
needs assessment should be made of the require-
ments of the officers undertaking inspections. The 
assessment will show the gap(s) between the re-
quired and existing skills and qualifications for job. 
Based on this assessment a training programme 
could include the following aspects:

Knowledge of:

 » a) work and production process within govern-
mental organisations

 » b) procedures, methods and systems in the field 
of environmental inspections

 » c) Industrial sectors

 » d) the applicable legislation 

 » e) the procedures in court

 » f) environmental management systems

Specific skills:

 » a) basic inspection skills

 » b) sampling of emissions, soil and waste

 » c) assessment of administrations and data man-
agement (e.g. maintenance, monitoring, waste 
management)

 » d) basic information technology 

 » e) social skills, especially for dealing with difficult 
stakeholders

 » f) communication skills to communicate with in-
dustry, present enforcement action to the public 
and provide evidence in a court of law

 » g) management skills to ensure a high quality and 
effective inspectorate, including planning skills

166 IMPEL Doing The Right Things (IED) Combined guidance 
2017/20 A Step by step guidance for permitting and 
inspection. It includes a series of fact sheets including one on 
a training programme from which this information is taken. 
IMPEL have projects underway on ‘’the implementation 
of the Industrial Emissions Directive (IED)’’ and the “Doing 
the right things in permitting and inspections” with the 
intention of producing an Inter-active handbook for 
regulators responsible for Industrial Emissions Directive 
implementation.

The IMPEL guidance suggests that the inspecting 
authority should look into the possibility for joint 
or mutual training with staff from other relevant 
authorities.

12.4.14 Implementation progress
Directive 2010/75 is based on Article 192(1) TFEU. 
According to Article 192(4) TFEU, Member States 
thus have to implement the provisions of the Direc-
tive; this implies:

 » a) the transposition of the Directive’s provisions 
into their national legal order

 » b) the application in practice of the Directive’s 
provisions

The European Commission is required to ensure and 
oversee the application of the Directive by the Mem-
ber States.167 The European Commission published, 
in 2017, a report on the implementation of Directive 
2010/75 in the Member States. It reported that all 
Member States had transposed the requirements of 
the Directive into their national legal order. Where 
“ambiguities or erroneous transpositions” had been 
identified, the Commission entered into a dialogue 
with the Member State concerned; 21 such “dia-
logues” had been launched by the end of 2017. In 
no case has any Member State been brought before 
the EU Court of Justice, because the Directive had 
not been correctly transposed.168 The transposing 
legislation of the 28 Member States is not available.

The main new element introduced by Directive 
2010/75 is the legally binding character of BAT con-
clusions established under Directive 2010/75.169 
The Commission reported that by the end of 2017, 
31 BREF-documents and two reference documents 
had been elaborated for the different categories of 
industrial installations.170 By end of August 2018, the 
following “Commission Implementing Decisions on 
Best Available Techniques Conclusions had been 
published:171 

167  Article17 TEU.

168  See above, fn. xxx
169 See on the elaboration of the BAT reference documents and 

the BAT conclusions the detailed description in part 2 of this 
study.

170  Commission,  COM (2017), 727 (fn 100), p.5

171  See, however, also Directive 2010/75, Article 13(7) which 
provides that BAT conclusions which had been adopted prior 
to the application of Directive2010/75, are under certain 
conditions deemed to be BAT-conclusions.
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 » Emissions for the manufacture of glass172

 » Emissions for iron and steel production173

 » Tanning of hides and skins174

 » Cement, lime and magnesium oxide175

 » Production of chlor-alkali176

 » Production of pulp, paper and board177

 » Emissions for the refining of mineral oil and gas178

 » Production of wood-based panels179

 » Common waste-water and waste gas treatment 
management system in the chemical sector180

 » Non-ferrous metals181

 » Intensive rearing of poultry and pigs182

 » Large combustion plants183 

 » Production of large-volume organic chemicals184

 » Waste treatment185

Final data on their application by the industrial in-
stallations and in particular on the question, wheth-
er the mandatory use of BAT-Conclusions has led to 
lower emissions into the environment, are not yet 
available, but the Commission stated: “While it is too 
early to see the practical results of the change to 

172  Decision2012/134, OJ 2012, L 70 p.1.

173  Decision 2012/135, OJ2012, l70 p.63.

174  Decision 2013/84, OJ 2013, l 45 p.13.
175 Decision2013/163, OJ 2013, l 100 p.1.

176  Decision2013/732, OJ 2013, l332 p.34.
177 Decision 2014/687, OJ 2014, l 284 p.76.

178  Decision2014/738, OJ 2014, L 307 p.38.

179  Decision 2015/2119, OJ2015, L 306 p.31.

180  Decision2016/902, OJ 2016, L 152 p.23

181  Decision 2016/1032, OJ2016, L 174 p.32.

182  Decision 2017/302, OJ2017, L 43 p.231.

183  Decision 2017/1442, OJ 2017, l 210 p.1.
184 Decision 2017/2117, OJ 2017, L 323 p.1.

185  Decision2018/1147, OJ 2018, L 208 p.38.

the IED system, progress is encouraging; Trends in 
industrial emissions appear promising.”186 Member 
States shall, as of 2017, annually report plant-by-
plant data to the Commission187 which will allow a 
better assessment. A full evaluation of the effective-
ness of Directive 2010/75 is envisaged by 2020. 

The European Environment Agency which has the 
task to collect, process and disseminate informa-
tion on the environment,188 has not yet published 
data from installations that come under Directive 
2010/75.

EU directives are addressed to Member States and 
ask them to reach a specific result which is laid down 
in the directive. However, Member States have a 
large amount of discretion on how to proceed. For 
example, in the case of Directive 2010/75, Member 
States may take the conclusions of the BAT refer-
ence documents189 elaborated under that Directive 
and formally adopted by the Commission, and 
base their permits for the individual installation 
on these conclusions without further legislating at 
national level. In contrast, they may also incorpo-
rate the BAT document conclusions into their na-
tional legislation and then base their permits for 
individual installations on such national legislation. 
This is the way, for example, in which Germany 

186  Commission, COM (2017) 727 (fn 100) p.12.

187  Commission Implementing Decision 2018/1135 establishing 
the type, format and frequency of information to be made 
available by the Member States for the purpose of reporting 
on the implementation of Directive 2010/75, OJ 2018,L 205, 
p.40. This Decision replaced the earlier Decision 2012/795, 
OJ 2012, L 349 p.97, on the same issue.

188  See Regulation   401/2009 establishing the European 
Environment Agency, OJ 2009, L 126 p.13.

189  Directive 2010/75, Article 2 no.11: “BAT reference document 
means a document, resulting from the exchange of 
information organized pursuant to Article 13, drawn up 
for defined activities, and describing, in particular, applied 
techniques, present emission and consumption levels, 
techniques considered for the determination of best 
available techniques as well as BAT conclusions and any 
emerging techniques, giving special consideration to the 
criteria listed in Annex III”.

 Directive 2010/75 (fn 15) Article 2 no.12: “BAT conclusions 
means a document containing the part of a BAT reference 
document laying down the conclusions on best available 
techniques, their description, information to assess their 
applicability, the emission levels associated with the best 
available techniques, associated monitoring, associated 
consumption levels and, where appropriate, relevant site 
remediation measures”.
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implemented Directive2010/75, based on Article 6 
of that Directive.190

12.5 ENVIRONMENTAL IMPACT 
ASSESSMENT

EU law imposed on the Member States the obliga-
tion to make an environmental impact assessment 
(EIA), before granting a permit for building and op-
erating some new or significantly enlarge or modify 
existing industrial installations or other projects.191 
The industrial installations which are covered by 
Directive 2011/92 are listed in Annex I and Annex 
II to the Directive.192 The procedure for making an 
EIA is laid down in detail in the Directive. A very es-
sential part of that procedure is the participation of 
the public concerned in the procedure193: the public 
concerned has a right to have access to the relevant 
documents including:

 » a) the description of the project

 » b) the description of the measures envisaged in 
order to avoid, reduce and, if possible, remedy 
significant adverse effects on the environment

 » c) the data required to identify and assess the 
main effects of the project on the environment

 » d) the main alternatives to the project that were 
studied by the operator

 » e) a non-technical summary of the documents

190  Directive 2010/75 (fn 15), Article 6: “Without prejudice 

to the obligation to hold a permit, Member States may 
include requirements for certain categories of installations, 
combustion plants, waste incineration plants or waste co-
incineration plants in general binding rules. Where such 
general binding rules are adopted, the permit may simply 
include a reference to such rules”.

191  Directive 2011/92. This Directive replaced an earlier version 
of 1985.Directive 85/337, OJ1985, L 175 p.40. As it turned 
out that more and more local, provincial, regional or national 
plans established the basis for the future realization of 
projects, Directive 2001/42 on the assessment of the effects 
of certain plans and programmes on the environment, OJ 
2001, L 197 p.30, extended the obligation to make an EIA to 
certain plans and programmes.

192  Projects that are listed in Annex I always have to undergo an 
environmental impact assessment. Projects listed in Annex II 
have to undergo an environmental impact assessment, when 
significant effects on the environment are likely.

193  Directive 2011/92 (fn 59), Article6. See also the details of the 
procedure in Articles 6 to10.

Sufficient time must be given to the public con-
cerned to examine these documents. The public 
concerned may make comments, raise objections, 
submit studies etc. with regard to the project. The 
public authorities shall weigh all comments and ob-
jections and shall then take a decision on the grant-
ing or not of the permit, giving the reasons for their 
choice. 

Public authorities determine themselves, who is the 
“public concerned” by a project. Obviously, a road 
of 100 kilometers length has different people “con-
cerned” compared with an industrial installation, 
where normally all persons are concerned who live 
within a certain distance of the planned installation. 
The public concerned may challenge a decision not 
to undertake an EIA before the court and they also 
have such a right when the EIA is defective.194 

An environment impact assessment also has to be 
made according to Directive 92/43.195 This Directive, 
together with Directive 2009/147 on the conserva-
tion of wild birds,196 established an EU-wide network 
of protected habitats which includes at present 
some 26.000 sites (“Natura 2000”).197 

The Directive requires that Member States take ap-
propriate conservation measures to preserve the 
integrity of the sites and to maintain a good conser-
vation status of the habitats and the species of fauna 
and flora which live in them. Article 6(3) of Directive 
92/43 specifies that any plan or project which may 
have a significant impact on the site, must undergo 
an appropriate impact assessment and may only be 
authorized, subject to some very strict exceptions 
laid down in Article 6(4), when no such adverse 

194  Court of Justice, case C-570/13 Gruber; ECLI:EU:C:2015:231.

195  Directive 92/43 on the conservation of natural habitats and 

of wild fauna and flora, OJ1992, L 206 p.7.

196  Directive 2009/147 on the conservation of wild birds, OJ 
2010,L20, p.7.

197  See for the procedure of including a site into this network, 
Directive 92/43 (fn xxx), Articles 4 to8.
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impact is likely.198 The provision does not require 
that the assessment be made in conformity with the 
requirements of Directive 2011/92. However, most 
Member States follow the EIA provisions, because 
it would not be very rational to have different EIA 
procedures.

While under Directive 2011/92, a project may also 
obtain a permit, when it has significant adverse ef-
fects on the environment. A project that affects a 
protected habitat under Directive 92/43 has much 
greater difficulties in obtaining a permit, though 
much depends on the actual exercise of the admin-
istrative discretion of and the enforcement by public 
authorities in the different EU Member States.

12.6 MONITORING COMPLIANCE WITH 
DIRECTIVES

As regards the Member States’ obligations to trans-
mit information to the Commission, the Commis-
sion published an implementing Decision to specify 
the details of this obligation.199 Directive 2010/75 
allows Member States under certain conditions to 
derogate from some of its provisions. In such cas-
es, they have to inform the Commission.200 Also, 
Member States are required to send “representa-
tive” emission data to the Commission, as well as 
the emission limit values and the application of the 
best available techniques.201 For large combustion 
plants, the Member States are required to establish 
an inventory of all plants and their emissions and 
transmit to the Commission, at its request, annual 
plant-by-plant emission data, and every three years 

198  Directive 92/43 (fn 68), Article 6(3): “Any plan or project not 
directly connected with or necessary to the management of 
the site but likely to have a significant effect thereon, either 
individually or in combination with other plans or projects, 
shall be subject to appropriate assessment of its implications 
for the site in view of the site’s conservation objectives. In the 
light of the conclusions of the assessment of its implications 
for the site and subject to the provisions of paragraph 4, the 
competent national authorities shall agree to the plan or 
project only after having ascertained that it will not adversely 
affect the integrity of the site concerned and, if appropriate, 
after having obtained the opinion of the general public”. 

199 Commission Implementing Decision 2018/1135 establishing 
the type, format and frequency of information to be made 
available by the member States for the purpose of reporting 
on the implementation of Directive 2010/75, OJ 2018, L 205 
p.10.

200  Directive 2010/75 (fn 3), Article 15(4) (less stringent emission 
limit values), Article32(transitional national plans), Article 
33 (limited lifetime derogations), Article 34 (small isolated 
systems), Article 35 (district heating),

201  Directive2010/75 (fn 3), Article 72(1).

a summary of the inventory; the Commission shall 
make available to the public summaries of com-
parisons of the emission data.202 It is remarkable 
that there is no obligation for the Commission to 
issue regular reports on the application of Directive 
2010/75.203

Member States are required to regularly inspect the 
installations which come under the Directive and 
establish inspection plans. However, these plans do 
not have to be sent to the Commission and need 
not either be made publicly available; only the re-
ports on inspections that were undertaken have to 
be made available.204 

Overall, it is clear from these different provisions 
that the monitoring of the application is almost en-
tirely left in the hands of the Member States. This 
is confirmed by the monitoring of the application 
of the predecessor of Directive 2010/75, Directive 
2008/1. There were only very few cases brought 
by the Commission to the EU Court of justice for 
non-compliance with the requirements of this Di-
rective. And these cases concerned an incorrect 
transposition of the Directive into national law rath-
er than a bad application in specific cases.205 

This means in practical terms that the success or 
lack of success of the approach chosen by Direc-
tive 2010/75 depends to a very large extent on the 
practical application of the Directive. When Member 
States have the political will to ensure the applica-
tion of the best available technique, the Directive 
offers a vast range of instruments to progressively 
enforce the application and continuous update of 
available techniques in the different installations. 
However, where such a political will is absent - for 
different reasons, for example the effort, to protect 
the economic interests of an installation, adminis-
trative inertia, the negligence to protect the envi-
ronment, the fear of losing competitiveness with 
regard to other installations or installations in other 
Member States, the will to remain uninfluenced by 
EU developments, local, regional or national corrup-
tion - the Directive offers sufficient loopholes to the 

202  Directive 2010/75 (fn 3), Article 72(2).

203  The Commission report COM (2017) 727 is thus a “voluntary” 
report.

204  Directive 2010/75 (fn 3), Article 23.

205  See in particular Court of Justice, case C-607/10, Commission 
v. Sweden, ECLI:EU:C:2012:192; case C-351/11, Commission 
v. Austria, ECLI:EU:C:2012:315; case C-158/12 Commission v. 
Ireland, ECLI:EU:C:2013:234.

86



Member States of letting some or all installations 
escape from the requirements of the Directive. 

This begins with the BAT reference documents. In 
the technical working groups which elaborate these 
BAT reference documents, industry plays a very im-
portant, if not dominant role and it is more than like-
ly that it tries to ensure that the conditions for best 
techniques, emission limit values and other require-
ments are not too strict. And the representatives of 
Member States have almost no interest to establish 
the BAT reference documents in such a stringency 
that perhaps the own national industry has diffi-
culties to comply or might otherwise be unable to 
remain competitive. The representatives of environ-
mental organizations - who are not represented in 
the same number as industry representatives, and 
also frequently lack the necessary technical and sci-
entific know-how - are hardly able to ensure a high 
level of environmental protection  to be laid down in 
the BAT references documents.

This procedure continues with the adoption of BAT 
conclusions. The Member States which will have to 
decide on a Commission proposal are probably not 
too inclined to agree conclusions which might bring 
a competitive disadvantage to their own national 
industries. Therefore, it is more likely that the BAT 
conclusions will reflect the lowest or a low common 
denominator of environmental protection rather 
than a high level of protection. And once the BAT 
conclusions have been adopted at EU level, Mem-
ber States and their competent authorities decide, 
whether they will, within the range of values of the 
BAT conclusions, apply strict values or values which 
figure at the lower end of the range.

As regards the monitoring of the application of the 
Directive, the competent authorities of Member 
States also have a large discretion as to protect their 
industrial installations. They may make use of all 
possible derogation possibilities, not strictly moni-
tor the emission limit values, not make frequent and 
strict inspections or not control the application of 
the best available techniques. It is certain that such 
monitoring is, in the long term, detrimental to the 
interests of the own national industry which might 
lose competitively with regard to industries from 
other Member States or from third countries, which 
try to develop new, less polluting techniques and 
force in this way technical innovation. 

Furthermore, it is also necessary to realize that the 
first attempt to reduce within the EU the emissions 
into the environment from industrial installations 
dates from 1984 in the form of Directive 84/360. 

This means that almost 35 years passed without 
the EU collecting, collating and sharing strong, re-
liable and comparable data on the success of the 
BAT-approach.206 

Directive 2010/75 applies to installations which nor-
mally have a certain size. The EU Member States de-
cide what kind of emission limitation they apply to 
small installations to which the Directive does not 
apply, whether they introduce a permit and inspec-
tion system, whether they impose the emission limit 
values of the BAT conclusions for larger installations 
etc. In this regard, the Member States once more 
have a very large margin of discretion to take or not 
to take effective measures

Therefore, it can only be repeated that the system 
developed under the BAT approach and most re-
cently on the basis of Directive 2010/75 is likely to 
offer good results, if all public authorities are con-
cerned to really put the system fully into application, 
enforce the different provisions of Directive2010/75 
and improve the protection of the environment. 
Where this political will lacks, the Directive allows 
sufficient possibilities to avoid its full application and 
efficiently protect the environment.

12.7 NATIONAL, REGIONAL AND 
LOCAL ENVIRONMENTAL QUALITY 
IMPROVEMENTS

Directive 2010/75 is a Directive which allows Mem-
ber States to maintain or introduce more stringent 
protection requirements for the environment at na-
tional level. This principle, laid down in Article 193 
TFEU, is repeated by Article 14 of the Directive.207

Directive 2010/75 itself endeavours to ensure that 
the best available technique is not fixed once and 
for all in a BAT reference document and BAT conclu-
sions, but that the technical evolution is taken into 

206  here is also Regulation 166/2006 concerning the 
establishment of a European Pollution Release and Transfer 
Register, OJ2006, L 33 p.1. However, data under this Register 
are made public only once every three years. And the main 
problem with this regulation is that its monitoring is not 
required.

207  Directive 2010/75 (fn 3), Article 14(4): .. the competent 
authorities may set stricter permit conditions than those 
achievable by the use of best available techniques as 
described in the BAT conclusions. Member States may 
establish rules under which the competent authorities 
may set such stricter rules.”  See also Recital10 to Directive 
2010/75.
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consideration. Several provisions of the Directive 
clarify this objective:

 » a. The exchange of information which is orga-
nized according to Article13 of Directive 2010/75, 
explicitly includes “emerging techniques”.208

 » b. Member States are required to ensure that 
their competent authorities are informed of new 
developments with regard to best available tech-
niques. They may then introduce this information 
into the information exchange under Article 13 
of the Directive with a view of a possible updating 
of the BAT reference document.209 As an orienta-
tion, the Commission was asked to try to ensure 
the updating of BAT reference documents every 
eight years.210

 » c. All permit conditions are required to be pe-
riodically reconsidered with a view of updating 
them. Updated BAT reference documents must 
be taken into consideration.211

 » d. Member States are required to promote the 
use of emerging techniques.212

 » e. These provisions apply to all environmental 
media (air, soil and water). No specific provisions 
are laid down for individual media.

208  Directive2010/75 (fn 3), Article 13(2) (c).

209  Directive 2010/75 (fn 3), Article 19.

210  Directive 2010/75 (fn 3), Recital13.

211  Directive 2010/75 (fn 3) Article21.

212  Directive2010/75 (fn 3), Article 27(1):”Member States 

shall, where appropriate, encourage the development 
and application of emerging techniques, in particular for 
those emerging techniques identified in BAT reference 
documents.”

As regards the work programme and priorities, the 
Commission laid down, in conformity with Article 13 
of Directive 2010/75, detailed guidance rules on the 
drawing up and reviewing of BAT reference docu-
ments.213 The decision to elaborate a BAT reference 
document or to update an existing BAT reference 
document is taken by the Commission itself, which 
also may suggest the elaboration of several BAT 
reference documents at the same time.214 Further-
more, any Member of the Forum may suggest the 
inclusion of new aspects to be considered by work-
ing parties which draft the BAT reference document.

213  Commission Implementing Decision 2017/119 laying down 
rules concerning guidance on the collection of data and on 
the drawing up of BAT reference documents and on their 
quality assurance referred to in Directive 2010/75, OJ 2017, 
L 63 p.1. This Decision describes in detail the procedure to 
elaborate a BAT reference document.

214  Directive 2010/75 (fn3), Article13 (3)(b).
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